


THE 


MONTHLY LAW REPORTER. 


LIFE AND LETTERS OF LORD JEFFREY! 


We have no hesitation in pronouncing this a very charm- 
ing book. The first volume contains the Life of Lord 
Jeffrey ; the second comprises the Selections from his Cor- 
respondence. In point of style the Memoir by Lord Cock- 
burn, if in no other way remarkable, certainly is so for its 
entire simplicity. And as it is, perhaps, the duty of a 
reviewer to point out whatever he may have observed 
worth cavilling at, we may add, that there is exhibited in 
the “ Life’ an occasional looseness as well as abruptness 
of manner, some incorrectness, or, perhaps Ncottishness of 
expression, and an observable want of arrangement in the 
matter of the volumes. The wonder is, however, that 
a person occupying the high judicial station and _per- 
forming the arduous duties of this biographer, could have 
written such a book at all, and not that it should be some- 
times marked by blemishes of comparative insignificance. 
And passing over these, and regarding the work in its entire 
character, we must say, that, for interest in the subject, and 
a treatment of it as delightful as it is certainly inartificial 
and unpretending, we have met few volumes, lately, which 
could bear any comparison with it. We are equally gratified 
with its genial and generous temper, its frank spirit, its 
liber rality of sentiment and feeling, and the abundant evi- 
dence it affords, that the administration of the law need not 


1 Life of Lord ‘Jeffrey ; : with a Selection from his Correspondence, By Lord 
Cockburn, one of the Judges of the Court of Session in Scotland. In two vols. 
Svo. Philadelphia : Lippincott & Grambo, 1852. 
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imply any narrowness of mind or pursuits, or any inca- 
pacity for broad and well-founded speculation upon subjects 
generally interesting to those, who have cultivated and 
appreciate their intellectual and moral natures. And far 
beyond its interest and importance, as the biography of a 
man of learning and letters, we regard the work, in itself, 
as a most valuable contribution to the sound and enduring 
literature of the times. 

The life, public, professional and domestic, of a person 
so distinguished as Jeffrey, could scarcely fail to afford 
- terials for an attractive and useful biography. But com- 


bined as it is, in these pages, with occasional sketches of 


cotemporary character, with dev relopments of manners and 
discussions of opinion, during a stirring, stormy and onward 
period in the history of the world, Lord Cockburn’s vol- 


umes sometimes exhibit almost the freshness and charm of 


a new novel by Sir Walter. And ascending oftentimes 
from facts to principles and sentiments, we are cheered by 
an elevated tone, throughout the work, that tends to ani- 


mate us to nobler speculations into the true purposes of 


human pursuits and existence. 

The natural life of Jeffrey was drawn out to the pro- 
tracted period of seventy-seven years. Its entire course, 
after his entrance upon the stage of early manhood, was 
passed in intimate association with the men most celebrated 


in his day, for literature, and the successful pursuit of 


science ; and with those, in his own country at least, most 
eminent for professional rank and legal learning. Com- 
mencing this course, with very ordinary social adv antages, 
indeed, ‘with the slightest possible aid derived from family 
influence or pecuniary resources, he obtained for his friends 
the persons most distinguished in his times, for talent, 
genius, virtue, and high social and political position, ac- 


quired, in the language of his biogr: apher, the character “ of 


the best critic in the Knglish language, ? and attained the 
amplest honors and emoluments of his profession, at the 
bar and upon the bench. His progress appears to have 
been upward and onward. In the summary of his life, 
Lord Cockburn pronounces that “his splendor as an advo- 
cate was exceeded by his eminence as a judge.” And 
thus, having conquered prejudices, surmounted difficulties, 
and rendered vast and real services to mankind; in spite of 
the bitter obloquy, which so long pursued him for his con- 
duct of the Review, having lived into the love of his 
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cotemporaries, with accumulated honors and fortune, and 
surrounded by 


—— ‘* aj] that should accompany old age,”’ 


he closed a life ‘‘ devoted to duty and affection.” And we 
have no hesitation in averring, after a dispassionate review 
of his history, that, probably few men, in the peaceful pur- 
suits of existence, have more distinctly left the traces of 
their own minds and opinions, upon the monuments which 
mark the advancing prospects of society. Should this 
statement seem extravagant, we have ouly to look back 
upon the condition of public affairs, when, half a century 
ago, his pen and spirit animated, and, to some extent, regu- 
lated and controlled the small but brilliant coterie, amongst 
whom was originated the idea of the Edinburgh Review. 
Of these,—F rancis Jeffrey, Francis Horner, Sidney Smith, 
and Henry Brougham,—Lord Brougham is now “the sole 
survivor.” But amongst these and a long succeeding file 
of others, whose names are known wherever genius and 
sense and learning are known and venerated, it is not too 
much to say that Jeffrey did much to collect, (if he did not 
sometimes inspire,) and combine and concentrate the scat- 
tered forces, and give them an impulse through society, 
whose influence we should hardly dare to estimate. In 
the noonday blaze of the light of knowledge, which sur- 
rounds us, it is not easy for us to appreciate fully the true 
condition, mental and moral, of European society at the 
beginning of the nineteenth century. For an illustration 
of some of its aspects, let us turn for a moment to the 
animated and philosophical pages of Lord Cockburn. The 
picture is of Scotland, and a strange one to be susceptible 
of such representation at so recent a period. ‘The writer is 
speaking of Jeffrey’s admission to the bar. 

** No idea can be formed of the prospects which this privilege opened, 
or of the good which he ultimately did, without knowing something of 
the political state of Scotland when he thus came into public life. 

‘* There was then in this country no popular representation, no emanci- 
pated burghs, no effective rival of the established church, no independent 
press, no'free public meetings, and no better trial by jury, even in political 
cases, (except high treason,) than what was consistent with the cireum- 
stances, that the jurors were not sent into court under any impartial rule, 
and that, when in court, those who were to try the case were named by 
the presiding judge. ‘The Scotch representatives were only forty-five, of 
whom thirty were elected for counties, and fifteen for towns. Both from 
its price and its nature, (being enveloped in feudal and technical absurdi- 
ties,) the elective franchise in counties, where alone it existed, was far 
above the reach of the whole lower, and of a great majority of the middle, 
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and of many even of the higher ranks. There were probably not above 
fifteen hundred or two thousand county electors in all Scotland ; a body not 
too large to be held, hope included, in the government's hand. The return, 
therefore, of a single opposition member was never to be expected. A 
large estate might have no vote, and there were hundreds of votes, which, 
except nominaily, implied no true estate The return of three or four was 
miraculous, and these startling exceptions were always the result of loca] 
accidents. Of the fifteen town members, Edinburgh returned one. ‘The 
other fourteen were produced by clusters of four or five unconnected 
burghs, electing each one delegate, and these four or five delegates elect- 
ing the representative. Whatever this system may have been originally, 
it had grown, in reference to the people, into as complete a mockery as if 
it had been invented for their degradation. ‘The people had nothing to do 
with it. It was all managed by town councils, of never more than thirty- 
three members, and every town council was self-elected, and consequently 
perpetuated its own interests. The election of either the town or the 
county member was a matter of such utter indifference to the people, that 
they often only knew of it by the ringing of a bell, or by seeing it men- 
tioned next day in a newspaper; for the farce was generally performed in 
an apartment from which, if convenient, the public could be excluded, and 
never ir the open air. The Secession Chureh had not then risen into 
much importance. There were few Protestant Dissenters. Even the 
Episcopalians were scarcely perceptible. Practically, Papists were un- 
known. During a few crazy weeks there had been two or three wretched 
newspapers, as vulgar, stupid, and rash, as if they had been set up in 
order to make the freedom of the press disgusting ; and with these momen- 
tary exceptions, Scotland did not maintain a single opposition newspaper, 
or magazine, or periodical publication. The nomination of the jury by 
the presiding judge was controlled by no check whatever, provided his 
lordship avoided minors, the deaf, lunatics, and others absolutely incapable. 
Peremptory challenge was unknown. Meetings of the adherents of gov- 
ernment for party purposes, and for such things as victories and charities, 
were common enough. But with ample materials for opposition meetings, 
they were in tutal disuse. I doubt if there was one held in Edinburgh 
between the year 1795 and the year 1820. Attendance was understood to 
be fatal. ‘The very banks were overawed, and conferred their favors with 
a very different hand to the adherents of the two parties. Those who 
remember the year 1810 can scarcely have forgotten the political spite that 
assailed the rise of the Commercial Bank, because it proposed, by knowing 
no distinction of party in its mercantile dealings, to liberate the public, but 
especially the citizens of Edinburgh. ‘Thus, politically, Scotland was dead. 
It was not unlike a village at a great man’s gate. Without a single free 
institution or habit, opposition was rebellion, submission probable success. 
There were many with whom horror of French principles, to the extent 
to which it was carried, was a party pretext. But there were also many 
with whom it was a sincere feeling, and who, in their fright, saw in every 
Whig a person who was already a republican, and not unwilling to become 
aregicide. In these circumstances, zeal upon the right side was at a high 
premium, while there was no virtue so hated as moderation.’ — Vol. I. 
pp. 62-65. 


That the efforts of the Jeffreys, Smiths, Broughams, and 
others associated with them, were of main service in break- 
ing up this dust-enveloped system of ignorance, prejudice, 
error, abuse, and corruption, in opening the eyes of their 
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cotemporaries, in letting in the genial sunshine to dissipate 
the incumbent darkness, in giving new and intelligible 
voices to the dead oracles of the past, in opening up un- 
known or forgotten channels of thought, and infusing the 
freshness of life into researches affecting human happiness 
and advancement, we cannot doubt; and it would be 
ungrateful to deny them, for this, the thanks which such 
services demand. That much error, and a manner too 
often savoring of recklessness, if not of flippancy, mingled 
with their speculations, we are not disposed to dispute. 
But whoever undertakes candidly to strike the balance, we 
are confident, will feel himself led to place Jeffrey and his 
coadjutors high amongst the real benefactors of mankind. 

Of Jeffrey’s absolute rank as a lawyer we have not the 
means of forming a very accurate judgment. He appears 
to have possessed, always, suflicient legal knowledge for 
his station and the occasion. But so far as we are able to 
determine, from the occasional intimations of his friend, 
we should be disposed to classify him rather amongst men 
of quick apprehension and sound views, than with those 
distinguished for profound and accurate legal learning. All 
these qualifications are unquestionably desirable, and their 
combination coustitutes greatness in a judge. But if we 
cannot have all, we confess, we prefer, in a judicial station, 
the former to the latter class of qualities, for the adminis- 
tration of the practical affairs of life. ‘The sketch which 
we quote below of his judicial character and habits is 
graphic and pleasing. We like, too, Lord Cockburn’s crit- 
icism upon Jeffrey’s “ questionable habit.” We think that 
a habit of this sort, carried to such an extent, is unques- 
tionably prejudicial to the end proposed by judicial investi- 
gation, and ought never to be practised, except by way of 
suggestion, and for the honest purpose of aiding rather 
than embarrassing counsel. 


** Notwithstanding one questionable habit, the judicial duties have rarely 
been better performed than they were by him. His ability need not be men- 
tioned — nor the sensitiveness of his candor — nor his general aptitude for 
the law. Surpassed, perhaps, by one or two in some of the more mystical 
depths of the law of real property, his general legal learning was more than 
sufficient to enable him, after ordinary argument. to form sound views, and to 
detend them, even on these subjects. ‘lhe industry that had turned the 
vivacity of his youth to account, and had marked all his progress, followed 
him to the bench. His opinions were always given fully, and with great 
liveliness, and great felicity of illustration. His patience, for so quick a 
person, was nearly incredible. He literally never tired of argument, and 
therefore had rather a leaning against al! devices for shortening proceedings 
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not on matters of mere form. This was partly the result of a benevolent 
anxiety to make parties certain that they had at least been fully heard ; but 
it also proceeded from his own pleasure in the game. ‘Though not ex- 
actly denying the necessity of rules for ending discussion, he scarcely 
liked them; and half pitied a party whose desire to say still more on his 
own matter, which was every thing to him, was resisted for the conveni- 
ence of other matters, for which he cared nothing ; and has been known 
to say, that if there was only one cause in the world it should never end ; 
and why should it’ What are other causes to a man who has not done 
with his own? He who was inclined to hold this paradox must have been 
a very patient judge. It was his patient activity that reconciled him to it, 
even as a paradox 

‘** The questionable thing in his judicial manner consisted in an adhe- 
rence to the same tendency that had sometimes impaired his force at th 
bar — speaking too often and too long. He had no idea of sitting, like an 
oracle, silent, and looking wise ; and then, having got it all in, announcing 
the result in as many calm words as were necessary, and in no more. 
Delighted with the play, instead of waiting passively till the truth should 
emerge, he put himself, from the very first, into the position of an inquirer, 
whose duty it was to extract it by active processes. His error lay in not 
perceiving that it would be much better extracted for him by counsel than 
it generally can be by a judge. But disbelieving this, or disregarding it, his 
way was to carry ona running margin of questions, and suppositions, and 
comments, through the whole length of the argument. ‘There are few 
judges in whom this habit would be tolerated. It is disagreeable to coun- 
sel, disturbs other members of the court, and exposes the individual to 
inaccurate explanation and to premature impression. But, as done by 
Jeffrey, it had every alleviation that such a practice admits of It was 
done with great talent; with perfect gentleness and urbanity; solely from 
an anxiety to reach justice; with no danger to the ultimate formation ot 
his opinion; and with such kindly liveliness, that the very counsel who 
was stranded by it liked the quarter from which the gale had blown. Ac- 
cordingly, he was exceedingly popular with every body, particularly with 
the bar ; and the judicial character could not be more revered than it was 
in him by the public.”’ — Vol. 1. pp. 299, 300. 


This Journal is hardly the appropriate place, in which to 
discuss, at any length, the second volume of this work, 
consisting of selections from the correspondence of Lord 
Jeffrey. ‘The letters, with some exceptions, are of a fa- 
miliar and domestic character, and present the writer in an 
aspect far more amiable, than was to be predicated of the for- 
midable editor of the “ Edinburgh Review.” They exhibit 
personal qualities of which it would be difficult to speak 
in terms of too extravagant admiration. They show real 
kindliness of heart, great sweetness of disposition, and a 
truly liberal and elevated course of general thought. We 
should judge, too, that he took nobler views than common 
of the right uses of money, and that his cctions corres- 
ponded with his doctrines ; and that he was, in all respects, 
a generous, highminded, and honorable man. We confess, 
however, that we prefer the first of the two volumes. No 
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doubt the letters are entertaining and valuable, and well 
worthy of publication. But to us it seems that the . style 
is often elaborate and artificial, and although full of good 
feeling and kindness, we fear that their sentiment is not 
always true. For instance, in Letter 105, to Mrs. Laing, 
he asks: 


‘*¢ Why does nobody do what is most conducive to their happiness! Or, 
rather, why are we all framed and moulded into such artificial creatures, 
as to require the excitement of habitual exertions, and the dream of ide al 
importance, and the strong exercise of hard work, to keep us out of ennui 
and despondency, and a stealing torpor and depressing feeling of insig- 
nificance’ It is something of this kind with all of us, and we magnify it 
into a notion of duty, and a pretence of being useful in our generation! 
I think I shall break loose one day very soon from these trammels, and live 
the life of nature and reason after all.’’ 


The sentiment and reasoning in this passage are false. If 
he really felt this, it is a revolt against the inevitable and 
reasonable order of nature and Providence. It is as much 
as to say, that all a philosopher has to do is to withdraw 
himself from the active employments of life, where “that 
immortal garland is to be run for not without dust and 
heat,” — and, involving himself in his own virtue, to seek, 
not, we take it, the probam pauperiem sine dote,—but 
a condition of inglorious ease; because a “ notion of duty 
and a pretence of being useful in our generation” are only 
got up “to keep us out of ennui and despondency, and 
stealing torpor and depressing feeling of insignificance.” 
That this is all unsound, we hope, we need not argue. 
We believe such doctrines to be rather dyspeptical than 
philosophical, and that if they do not imply a more serious 
deficiency, they betoken more the workings of personal 
yanity than of those emotions and principles out of which 
heroes and martyrs and Christian men are made. 

But with such deductions as we have made, we can 
commend these volumes to the profession and the public, 
as being unusually agreeable, entertaining and useful. 
The paper and print of the American edition are hardly 
worthy of the work, and might render its reading some- 
what -perilous to professional eyes, though perhaps well 
enough adapted to general circulation. 
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Recent American Decisions. 


Supreme Court of the State of Texas, November Term, 
1851. 


Gro. Hancock, APPELLANT, v. Tuomas F. McKINNEY, APPELLEE. 


If an officer in the execution of a duty commits an error of judgment, and the act 
done be not against law, and within the authority and power conferred, it is on 
general principles valid and binding until reversed by some competent reversing 
tribunal. 

The construction of their powers and of the laws which conferred them, adopted 
and acted upon by the authorities of the former government of the country, must 
be respected until it be shown that they have clearly transcended their powers, 
or have acted manifestly in contravention of law. 

If a grant from a sovereign admits of two interpretations, one of which will make 
it void and worthless, and the other will give it a reasonable effect, the latter is to 
prevail. 

The fact that a final title had conditions annexed to it, did not, by the laws of 
Spain, render it an imperfect title. 

Titles issued to colonists and purchasers under the colonization law of Coahuila 
and Texas vested the fee absolutely in the grantee to which were annexed con- 
ditions subsequent, upon the non-performance of which, they were subject to 
forfeiture ; no act of confirmation by the government was required, or was con- 
templated by the colonization laws. 

Under the Spanish law, where grants of land were made upon conditions, if the 
conditions were not performed, any one might denounce them, prove the forfeit- 
ure, apply and have the land granted to himself. But the party so applying must 
prove the facts in which the forfeiture consisted. He cannot, by merely alleging 
the forfeiture, compel the grantee to come forward and prove the negative, that 
he has not so forfeited his right 

Without the aid of legislation, under the 4th section of the 13th article of the con- 
stitution, no such proceeding can be instituted by which to ascertain whether 
lands have been forfeited. 

Justice Lirscoms —I wish it distinctly understood, that so far as the right of the 
locator to assert the forfeiture, and to take the benefit thereof is concerned, I am 
controlled in this case by the State Constitution, (sec. 4, Schedule of the Consti- 
tution,) but express no opinion as to the effect, had the location been made before 
Its adoption. 

Chief Justice Hempuitt. — Where conditions are annexed to a grant, if they he 
precedent, the party who sets up the title must show performance ; if subsequent, 
the onus rests upon the party alleging the forfeiture ; or, if the title become ab- 
solutely null upon the non-performance, the party claimimg under it must prove 
performance of the conditions. 


Wuee cer, J., delivered the opinion of the court. 

This suit was instituted by the appellant on the 29th 
day of August, 1849, to recover of the appellee a tract of 
land. 

The plaintiff claims title to the land under a location and 
survey made, by virtue of a headright certificate, on the 
17th day of September, 1848. 

He alleges in his petition that the defendant, who is in 
possession, claims adversely to him by and under a grant 
for eleven leagues of land made by the Governor of the 
State of Coahuila and ‘l'exas, in 1832, to Santiago Del 
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Valle, which he alleges is void; for that it was issued to 
Samuel M. Williams, representing himself as agent of said 
Del Valle, who, as such agent, solicited and procured the 
survey and title of possession of ten leagues of land under 
and by virtue of the concession to Del Valle, when said 
Williams was not such agent, and had no authority to act 
in the premises ; and for that the alealde who executed the 
title had no authority ; and for that also the said grant was 
made upon conditions which have not been performed, by 
reason of which the title has become forfeited, as well as 
for other alleged causes. 

The defendant pleaded “ Not guilty.”’ He further inter- 
osed a plea of title in himself, derived from the grant to 
Del Valle of ten leagues of land mentioned in the petition. 

A jury was waived, and the case, by consent, submitted 
to the court. There was judgment for the defendant, and 
the plaintiff appealed. 

The errors assigned which it is material to notice are, 
the ruling of the court, admitting in evidence the title to 
Del Valle, and the judgment on the merits. There are 
other matters presented by the record, which it is not 
necessary to notice. 

The material questions in the case arise upon objections 
taken to the validity of the title under which the defendant 
claims, which is as follows : — 

On the 8th day of March, 1832, upon the petition of 
Santiago Del Valle, the Secretary of State, the Governor 
of the State of Coahuila and Texas, granted to him a con- 
cession, in sale, under the 24th article of the colonization 
law of the State of 1825, of eleven leagues of land in the 
department of Bexar, in the place which he should desig- 
nate. ‘Ihe concession directs that the commissioner for the 
partition of lands in the enterprise to which those solicited 
belong, if within any, and if not, the alcalde of “the re- 
spective or nearest municipality,’ to put the grantee in 
possession of the land, and issue to him the title; first 
classifying the quality of the land to ascertain the price 
which ‘must be paid to the State, for which payment it 
concedes to the purchaser the terms designated in the 22d 
article of the law. 

The concession was signed by the governor and by 
* José Manuel Falcon, Ist oflicer.”’ 

On the 29th May, 1832, Samuel M. Williams, as attor- 
ney for Del Valle, presented to the alcalde of the munici- 
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pality of Austin, at San Felipe, his concession, designated 
the land, and solicited the title. The alcalde, having 
caused the land to be surveyed and classified, issued the 
final title to Williams, as attorney for Del Valle, on the 
12th day of June, 1832 

The questions to be determined relate to the character 
and validity of the title, and the right of the defendant in 
this action to impeach it for the non-performance of the 
conditions. 

The objections to the title mainly relied on, and which 
are deemed to require notice, are: 

1. That the government had no authority to extend to 
the grantee the benefit of the 22d article of the coloniza- 
tion law of 1825, in respect to the time of payment. 

_ That the concession is not properly authenticated. 

That it did not confer on the alcalde of the muni- 
ian of Austin authority to act in the premises. 

4. That Williams had no authority to act as attorney for 
= Valle in procuring the title. 

That, conditions being annexed to the grant, the title 
is pated ; and that, by reason of the non-performance 
of the conditions, it is forfeited. 

These several objections to the title may be considered 
in the order in which they are presented. 

1. The 24th article of the State colonization law of 1825, 
under which this grant was made, is as follows 

“'The government shall sell to Mexicans, and to them 
only, the lands which they shall wish to purchase, but 
shall take care that there shall not be united in the same 
hands more than eleven leagues, and subject to the condi- 
tion that the purchaser shall cultivate those he shall acquire 
by this title within six years from the acquisition, under 
the penalty of forfeiting the same. 

« Allowing the aforesaid condition, the price of each sitio 
shall be, one hundred dollars for grazing land, one hundred 
and fifty for tillage land not irrigable, and two hundred and 
fifty for irrigable tillage land.” (Dec. 16, Laws and Dec 
Coa. & Tex. p. 19.) 

Article 22d of the law, the benefit of which as to the 
time of payment was extended to the purchaser in this 
case, is as follows: 

‘“'The new settlers shall pay to the State, as an acknow- 
ledgment for each sitio of grazing land, thirty dollars, for 
each labor not irrigable, two and a half, and for each that 
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is irrigable, three and a half; and so on, proportionally, 
according to the class and quality of land distributed to 
them: but the payment thereof need not be completed 
under six years from the settlement, and in three instal- 
ments —the first in four, the second in five, and the third 
in six years, under a penalty of forfeiting the lands fora 
failure in any of the said payments. The contractors and 
the military mentioned in article 10 shall be exempt from 
this payment, the former as regards the lands granted them 
as a premium, and the latter for that which they obtain 
agreeably to their patents.” (Ib.) 

The power to sell to the persons and on the terms speci- 
fied in the 24th article of the law is full, ample, and com- 
plete. But the law contains no express direction as to the 
time of payment by purchasers under the 24th article. 
The price to be paid was fixed by the law; but, whether 
the sale should be for cash or on time, was left either at 
the discretion of the executive or to be deduced by him by 
a construction of the various provisions of the law. ‘The 
law did not forbid a sale on time. It authorized the sale 
for a fixed price; but, being silent as to whether it should 
be for cash or on time, this was a question necessarily sub- 
mitted to the decision of the officer. The decision of that 
question, of necessity, depended on his judgment and dis- 
cretion. And “It is,” said the Supreme Court of the United 
States, in the United States v. Arredondo et al., (@ Peters, 
729,) ‘an universal principle that, where power or jurisdic- 
tion is delegated to any public officer or tribunal over a 
subject-matter, and its exercise is confided to his or their 
discretion, the acts so done are binding and valid as to the 
subject-matter ; and individual rights will not be disturbed 
collaterally for any thing done in the exercise of that dis- 
cretion within the authority and power conferred.” 

Had the sale been made by the officer without the au- 
thority of law; or had the law, by express provision, or by 
necessary intendment, forbade the sale as made, its effect 
would have been different. ‘No title can be held valid, 
which has been acquired against law.” (2 Howard’s R. 
318.) A patent “which has been fraudulently obtained, 
or issued against law, is void.’’ Ib. ‘There are cases,” 
said Chief Justice Marshall, in the case of Polk’s lessee v. 
Wendell et al. (3 U. 8. Cond. R. 324,) “in which a grant 
is absolutely void; as wher re the State had no title to the 
thing granted; or the officer had no authority to issue the 
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grant.” These principles have been fully recognised by 
the decisions of this court, and are po to be questioned. 
Mason v. Russell's heirs, (Texas R. 721); Goode v. Mc- 
Queen’s heirs, (3 Id. 241); Edwards et al. v. Davis et al. 
(Id. 321); The Republic v. Thorn, (Id. 499.) But the 
present is a very different case. Here there is no question 
as to the authority of the officer to make the grant. The 
question is, whether he erred in the manner of exercising 
the power conferred. We are not prepared to say that he 
did. But if he did, if it was a mere error in judgment, 
and the act done was not against law, being within the 
authority and power conferred, it would, on general princi- 
ples, be valid and binding until reve -rsed by some compe- 
tent revising tribunal. But it is not necessary to rest the 
question of the validity of the sale made by the executive 
in this case, on these general principles alone; or on what 
may seem to us the just construction of the law under 
which he acted. His action appears to have been recog- 
nised and ratified by a subsequent enactment. Article 16, 
of the law of the 28th of April, 1832, Decree 190, Laws 
and Dec. C. & T. p. 191, declares that ‘“‘ No change shall 
be made with respect to the contracts which the executive 
has ratified, or the concessions stipulated to purchasers or 
settlers by virtue of decree No. 16, of the 24th of March, 
1825; but the executive shall take care that within eigh- 
teen months from the publication of this law, purchasers 
enter into possession of the land which he has granted 
them. ‘Those who shall hereafter ratify new contracts, or 
acquire new concession, by purchase, shall be required, the 
former to have introduced one sixth of the families con- 
tracted, within eighteen months from the ratification of the 
contracts, and the latter to enter in possession of the land 
acquired, within the same time, under penalty of forfeiture 
for the non-fulfilment thereof.” Article 13, of the same 
decree, prescribes the time within which the purchaser 
shall pay the price stipulated for the land. This decree 
bears date within less than two months after the concession 
in this case. It is but reasonable to suppose that the legis- 
lature were aware of the terms on which this and other 
similar concessions had been made by the Governor, and 
that by declaring that “no change shall be made with 
respect to the contracts which the executive has ratified, 
or the concessions stipulated to purchasers,” they meant to 
ratify and confirm those concessions in respect to the time 
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of payment stipulated. If, therefore, it be conceded that 
the executive erred in the exercise of the power conferred 
on him by the law, it cannot be denied that it was compe- 
tent for the legislature to recognise and aflirm his acts. 
‘here can be no doubt that this enactment is a legislative 
recognition of the authority of the executive to make con- 
cessions; and in so far as he may have been invested with 
a discretion in respect to the terms, it is to be regarded asa 
confirmation of his acts. ‘This objection to the title, there- 
fore, cannot be maintained. 

In disposing of this objection, on which much reliance 
seems to have been placed, we have not deemed it neces- 
sary to enter into a critical examination of the terms and 
import of the several provisions of the law to which refer- 
ence has been made; or to institute an inquiry into the 
policy of the former government in the disposition of her 
public lands, in order to ascertain whether a just interpreta- 
tion of those laws, or a proper understanding of that policy, 
would have required a different action from that taken by 
the executive in this instance. 

It would not be unreasonable to suppose that the highest 
executive and legislative functionaries of that government 
had as enlightened views in respect to the true policy of 
their government, and as just an appreciation of their 
powers and duties, as we possess in respect to them. ‘The 
construction of their powers, and of the laws which con- 
ferred them, adopted and acted upon by the authorities of 
the former governments of the country, must be respected, 
until it be shown that they have clearly transcended their 
powers, or have acted manifestly in contravention of law. 
The presumption must be that they rightly possessed and 
exercised those powers, which they were accustomed to 
exercise, until the contrary be shown. 

This doctrine is fully and clearly recognised by the opin- 
ion of this court in the case of T'he Heirs of Holliman v. 
Peebles. It is there said, ‘The presumption of law, that 
the public act of the public officer, purporting to be exer- 
cised in an official capacity, and by public authority, shall 
be presumed to be the exercise of a legitimate, and not an 
usurped authority, is recognised in its full force.” (1 Texas, 
R. 699.) And again, treating of the acts done by the 
Ayuntamiento, it is said: ‘ All the transactions, the grant, 
the revocation, and the re-grant, accrued under former gov- 
ernments of the country; and while usurpations of power 
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would be disregarded, and flagrant violations of law re- 
dressed, yet we will not, with a hypercritical spirit, revise 
matters determined by former authorities, or disturb rights 
founded upon their action, or adjudication.” (Ib. 709.) 

This doctrine is so manifestly correct and just, as to 
commend itself to our unqualified assent. A different doc- 
trine would unsettle every right which we esteem secured 
to us by the sure guaranties of the constitution and laws. 
It would overturn the whole doctrine of res adjudicata, 
and destroy every thing like certainty, stability and perma- 
nency, as well in respect to acts done and rights adjudicated 
by ourselves, as by those who have preceded us. The 
principle which will require our successors to respect our 
official acts, is the same which requires us to respect those 
of our predecessors, done, or until the contrary appears, 
presumed to have been done, within the scope of their 
legitimate authority. 

2. It is further objected to the title in this case, that the 
concession is not properly authenticated, because signed by 
the ‘Ist officer,” instead of the secretary of state. In 


support of this objection we are referred to Article 141, of 


the constitution of the State, and Art. 49 of Decree 19. 
What were the precise powers and duties of all the officers 
of state; what the laws and regulations prescribed for 
their government in discharging their duties in the several 
departments of state, it would be difficult, if not impossi- 
ble, for us now to ascertain. But it is scarcely to be sup- 
posed that there was not some provision of law, compatible 
with the then received construction of their constitution, 
by which the decrees and orders of the executive could 


be authenticated in case of the absence of the secretary of 


state, or of his inability to act. By reference to the laws 
and decrees contained in the published volume, we find 
many of them, of a later date, signed by the same oflicer, 
and in the same manner as the concession in this case. 
(L. & D. C. & T. p. 283, 284, 285, 286, ef seq.) He 


seems, at least, to have been accustomed to perform acts of 


the character of that which is now drawn in question ; and 
those acts must have been esteemed entitled to faith and 
credit at the time. Extensive powers were conferred on 
the governor by the constitution and laws. (Const. of C. 
& T. tit. “Attributes of the Governor.” Decree 19, 
same tit.) And it may have been within the legitimate 
exercise of those powers, to cause his acts to receive au- 
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thentication in certain cases, without the signature of the 
secretary of state. 

But without attempting to ascertain what may have 
been the source from which the officer derived his author- 
ity, it may suffice to say, that with the dim lights furnished 
us on this subject, it would be going quite too far to assume 
that the concession was not authenticated in a manner 
which, by the laws in force at the time, entitled it to re- 
spect, when it was received, respected and obeyed by the 
officer to whom it was directed, who must be supposed to 
possess very superior means of information on the subject, 
to that which we now possess. It is, moreover, to be ob- 
served, that the concession in this case appears to have 
been made to the person who was, at the time, secretary 
of state. It must, therefore, it would seem, have been 
certified by some other officer, if at all. ‘The objection is 
regarded as merely technical, and is not of a character to 
invalidate the title. 

3. Another objection is, that the concession did not confer 
on the alcalde of the municipality of Austin, authority to 
act in the premises. 

The direction is, first, to the concessioner, if the lands 
be within any colonial enterprise; if not, then to the 
alealde of the “respective or nearest municipality.” 

The lands were to be selected in the department of 
Bexar; and the objection seems to be predicated, in some 
degree, on the supposition that the department of Bexar 
meant the municipality of Bexar. ‘This, if it be supposed 
to have been intended, is, it is conceived, a misapprehen- 
sion of the fact. The terms “ municipality ” and “ depart- 
ment,’ were not convertible terms. ‘There might be, and 
were, more municipalities than one in the same depart- 
ment. 

At the date of the grant, it was not, perhaps, known in 
what municipality the lands might be selected. ‘The ob- 
ject of the direction, doubtless, was most effectually to 
consult the convenience of the grantee, or the interested 
parties. Hence it was made in the alternative. And, we 
think, with the learned judge who presided at the trial, 
that the terms “respective or nearest,’’ were intended to 
confer the power on the alealde of the municipality, which 
might be embraced within either term, and that either one 
of two might act under the appointment, as might be 
found most convenient. But if the words of the grant be 
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doubtful, we must have recourse to the settled rule of con- 
struction applicable to such cases; which is thus stated by 
Mr. Justice Story, in the case of the Charles River Brid 
v. Warren Bridge et al. (11 Pet. 589.) “If the king’s 
grant admits of two interpretations, one of which will make 
it utterly void and worthless, and the other will give it a 
reasonable effect, then the latter is to prevail; for the rea- 
son (says the common law) that it will be more for the 
benefit of the subject and the honor of the king, which is 
to be more regarded than his profit.” ‘ The king’s patents, 
not only of his liberties, but of his lands, tenements and 
other things, should have no strict or narrow interpretation 
for the overthrowing of them; but a liberal and favorable 
construction for the making of them available in law.” (1 
Kent, Com. 460, n. b.) 

We have been referred to no law which defines the limits 
of the several municipalities, established in Texas at the 
date of this grant. It would, perhaps, be impossible, at 
this day, to ascertain, with any thing like accuracy, what 
were the precise limits of each municipality, and it is prob- 
able, if not certain, that some of them, as for instance, 
Bexar and Nacogdoches, had no well defined limits. But 
it is sufficient for the present inquiry, that it is not shown 
that the alealde who executed the title in this case did not 
come within the reasonable intendment of the power con- 
tained in the grant. It devolves on the party impeaching 
the grant to make out his objection clearly and conclu- 
sively. 

It is not certainly shown in what municipality this land 


was situated. We have little doubt that it was in that of 


Bexar. But this is not satisfactorily established by the 
evidence in the case. And if it was, we cannot undertake 
to say, from the evidence, that in the then state of the 
country in respect to the means of intercommunication, the 
seat of justice of the municipality of Austin was not con- 
sidered at the time nearer than Bexar. And to sustain the 
objection, it devolved on the party making it to show that 
that of Austin was neither the “respective or nearest ”’ 
municipality. 

4. The fourth objection to the title is answered by an 
express admission contained in the statement of facts. 

5. The remaining objection is, that the title is imperfect, 
in consequence of the conditions annexed to it; and that, 
by reason of their non-performance, it is forfeited. 
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In support of the position that the title is imperfect, 
counsel for the appellant have relied mainly on decisions 
of the Supreme Court of the United States, upon conces- 
sions made by the Spanish authorities in Florida and Lou- 
isiana, when the territory belonged to the crown of Spain. 
The cases chiefly relied on are United States v. Kingsley, 
(12 Pet. R. 476), and Same v. Wiggins, (14 Ib. 334.) 

But in both these cases it is clear that the conditions in 
law which attached to the concession were conditions pre- 
cedent, which must have been performed, before, by the 
ordinances and usages of Spain, the title of proprietorship 
could be delivered; and not having been performed, the 
concession, as in the former case, was declared void. "The 
court refused to confirm the grant— which was the same 
thing, in effect, as to refuse to deliver the title of proprie- 
torship. And the distinguishing feature of these and all 
other claims of a similar character passed upon by the Su- 
preme Court of the United States is, that the ultimate final 
title to the land had not been, and could not be, delivered 
until the conditions were performed. The mere concession 
in these cases did not confer on the grantee any right of 
property, but simply a permission to occupy, and a claim 
upon the government for title, to be delivered after the per- 
formance of the conditions. The fee remained in the 
grantor. ‘The conditions were conditions precedent; and, 
until performed, there was no obligation resting upon the 
government to deliver the final title, or confirm the grant. 
This all the cases show, and this distinguish those cases 
from the one under consideration. 

The distinction between an imperfect and a perfect title 
by the laws of Spain has been repeatedly recognised by 
this court; and what constituted a perfect title under those 
laws, was fully considered and determined in the case re- 
cently decided of Paschal et al. v. Perez 

The fact that a final title had conditions annexed to it, 
did not, by the laws of Spain, render it an imperfect title. 
Where the conditions were not precedent, but subsequent, 
and the ultimate final title had issued, or the final act of 
confirmation had been performed by the proper authority, 
the title was perfect. This may be seen by reference to 
the case of Menard’s Heirs v. Massey, (8 Howard, —— 
where there is given by Mr. Justice Catron the form of 
perfect title, executed under the Spanish government. (lb. 
314,315.) The form there transcribed by the learned 
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judge, is given as an example of a perfect title under tli 
laws of Spain; and yet there are annexed to it conditions 
to be performed by the grantee, upon the non-performance | 
of which the right would be subject to forfeiture. And it 
is worthy of remark, that the form there given is, in every 
substantial requisite, and in effect, the same as the one now 


before the court. 


The cases relied on by counsel for the appellant, ar 
cases in which there was a mere concession or permission 
to occupy and acquire an equitable claim upon the govern- 
ment for a title, by a compliance with the terms and condi- ; 


tions prescribed. 


complied with, the government of Spain was under no obli- 
gation to complete the title, and the United States, being 
substituted by the treaty of cession to all the rights and 
obligations of the former sovereignty, was under no obli- 
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gation to confirm the grants. Perfect titles, the Supreme 
Court held, to be intrinsically valid, needing no confirma- 


tion. 


These conditional concessions passed upon by the Su- 
| | 


preme Court of the United States, were not, under the 
laws of Spain, titles, in the sense in which we apply that 
term as denoting an estate in fee, but mere claims upon the 
government, depending for their obligation upon the per- 
formance of their conditions; not even constituting an 
equity in the claimant until the conditions were performed ; 
and when performed, remaining inchoate and incomplete, 





having no standing in a court of justice, until the ultimate 
final title issued, or they were confirmed by the govern- 
ment. ‘The authorities cited by counsel for the appellant, 
abundantly show this to have been the character of those 


concessions. 


Thus, in the opinion of Saavedra, given at the instance ; 


of Governor Coppinger, in 1818, it is said, “Those who 
having obtained concessions of lands have not cultivated 
them from the time they were granted, can have no right 
to them; much less will they have the title of absolute 
property, which is delivered after ten years’ possession ; to 
establish which must be preceded by formal proof of com- 
pliance with the conditions. For this reason there is so 
marked a difference between the titles of proprietorship 
and simple certificates issued by the secretary of govern- 
ment, where the concession of lands is made, that the 
former enjoy an irrevocable right, and the certificates are 
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of no value nor effect, unless the prescribed conditions 
have been complied with.” (2 White, 283.) 

The conditions in the cases cited by counsel were con- 
ditions precedent ; and not until after their performance, as 
we have seen, was the title to be delivered. 

Titles issued to colonists and purchasers under the col- 
onization laws of the State of Coahuila and Texas, were 
of an entirely different character. Under those laws the 
title of possession was the final title, vesting the fee abso- 
lutely in the grantee. Conditions were annexed, except to 
those granted to the military, and some other favored per- 
sons. (Decree 16, Articles 10, 22.) But they were con- 
ditions subsequent, upon the non-performance of which 
the titles were subject to forfeiture ; but until which, the 
fee, or proprietorship, was in the grantee. They conveyed 
all the estate and interest which the government had to 
convey, as absolutely and to the same extent, as did the 
delivery of the ultimate final title, or the final act of con- 
firmation by the Spanish government after the performance 
of the conditions. 

No act of confirmation by the government was required, 
or was contemplated by the colonization laws; but when 
the title of possession issued, the government had done the 
final act on her part. Nothing remained to be done to con- 
summate and complete the right and title of the grantee, 
who was thereby invested with the legal seizin of the 
land in fee. 

Of this character of title, that issued to Del Valle, and 
uow before the court, is an example. ‘The officer sets forth 
that “In exercise of the authority conferred on me by the 
Supreme Government of the State, by decree dated in 
Leona Vicario, on the 8th of March, of the present year, 
and in attention to the sale granted by the Supreme Gov- 
ernmeut in favor of the citizen Santiago Del Valle, a 
citizen of the village of San Buena Ventura, and an actual 
resident of the capital of the State, the city of Leona 
Vicario, on the 8th of the last past month of March, pre- 
sented, by his attorney, Samuel M. Williams, contained on 
the third and fourth pages of this document,” &c. &c. 

“{ confer and put in possession, real, actual, corpereal 
and virtual, the said attorney of the citizen Santiago Del 
Valle, of ten sitios of land, the same he petitioned for, and 
of the eleven sitios sold to him by the government, upon 
the right margin of the Colorado river, above the Bexar 
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road ; whose particular situation, boundaries, limits and 
landmarks are demarked on the notes of survey, made by 
the scientific surveyor, Thomas H. Borden, on the second 
and third pages of this document, with the configuration 
given on the attested map.” (Then follow the conditions, 
after which the document proceeds.) ‘ Therefore, using 
of the powers which have been conceded to me by the 
said decree of the Supreme Government of the State, and 
other provisions of the same Government on the matter, by 
the law and consequent instructions which govern me, I 
issue the patent title ; and order that a testimonio be taken 
of it and delivered to the party interested, that he may 
possess, use, and enjoy the lands which have been sold to 


him, he, his children, heirs and successors, or whom, of 


him, or of them, may have cause or right to represent: for 
thus is the will of the State.” Which is attested and 
signed by Horatio Chrisman, the alcalde, with assisting 
witnesses. 

It is thus seen that there is not the least analogy, or re- 
semblance, in form or substance, between the title in this 
case, and the concessions which were passed upon by the 
Supreme Court of the United States, in the cases cited. 

The case of the U. States v. Arredondo et al. (6 Pet. 


R. 691,) cannot be invoked as an authority in support of 


the doctrines contended for on behalf of the appellant. 
The doctrines of that case would go far to deny his right 
to be heard to question the title of the defendant in this 
action. (Lb. 727-730, et seq.) 

The cases of Buyck v. The United States (15 Pet. 215), 
of O'Hara v. The United States (ib. 275), and of The 
United States v. Delespine (Ib. 319), were mere conces- 
sions of the class of those to which we have before re- 
ferred. 

The Supreme Court of the United States have uniformly 
held that perfect titles, under the Spanish laws, needed no 


confirmation. ‘This is expressly declared in the case of 


The United States v. Wiggins. In that case the court 
said “It was adjndged by this court in the cases of Arre- 
dondo and Perchman (6 & 7 Pet.), that the words ‘shall 
be ratified and confirmed,’ in reference to perfect titles, 
should be construed to mean ‘are’ ratified and confirmed, 
in the present tense. ‘The object of the court in these 
cases was to exempt them from the operation of the eighth 
article, for the reason that they were perfect titles by the 
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laws of Spain, when the treaty was made ; and that when 
the soil and sovereignty of Florida were ceded by the 
second article, private rights of property were, by impli- 
cation, protected. The court, in its reasoning, most justly 
held, that such was the rule by the laws of nations, even 
in cases of conquest, and undoubtedly so in a case of con- 
cession; therefore, it would be an unnatural construction 
of the 8th article, to hold that perfect and complete titles, 
at the date of the treaty, should be subject to investigation 
and confirmation by this government.” (Ib. 349.) 

Such was the character of the title in the present case. 
It was a complete and perfect title ; and needed no confir- 
mation, either by the laws of the government under which 
it was issued, or by the laws of nations since the change 
of government. McMullin v. Hodge (Dec. Term, 1849) ; 
Hardy et al. v. De Leon. (Ib.) 

We are referred to the act dispensing with the conditions 
attached to colonist grants; and it is asked, if the larger 
grants are more favored than these ? Certainly not. Under 
the government of Coahuila and Texas, grants to Mexicans 
were favored. Under the government of the republic, 
grants to colonists have been the highly favored class. 
This, and nothing more, will be seen by the references, and 
by consulting the legislation on that subject, by the former 
and subsequent governments. 

In pursuance of the policy of favoring colonist grants, 
the Congress dispensed with certain conditions annexed to 
them; while they left those annexed to the less favored 
class still impending over them. 

We deem it unnecessary to extend further the examina- 
tion of this subject. We think it free from doubt, that the 
present is a perfect title. The conditions annexed to it 
are conditions subsequent. And it is an elementary prin- 
ciple, that where the condition is “subsequent, that is, to 
be performed after the estate is vested, the estate shall be- 
come absolute in the tenant.” (2 Bl. Comm. 156, 157.) 
“Subsequent conditions are those which operate upon 
estates already created and vested, and render them liable 
to be defeated.” (4 Kent, Comm. 125.) Such, unques- 
tionably, are the conditions annexed to the title in this 
case. 

Finally, it is insisted that the grantee in this case has 
incurred the forfeiture denounced by the law ; and that the 
plaintiff can take advantage of it in this action. 
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There is no doubt that in practice, under the Spanish 
law, where grants of land were made upon conditions, if 
the conditions were not performed, any one might de- 
nounce them, prove the forfeiture and apply and have the 
land granted to himself. But then it devolved on the party 
making the denunciation to prove it. (2 White, 278, s. 9. 

If it be conceded in the present case, that the plaintitf 
had the right to institute this proc eeding, in analogy to the 
practice under the Spanish law, for the purpose of having 
the forfeiture adjudged by reason of the non-performance 
of conditions, nothing can be more perfectly clear than that 
being a complete title, it devolved on him to prove the facts 
in which the forfeiture consisted. A contrary doctrine 
would be repugnant to the whole theory of judicial pro- 
ceedings, and the plainest principles of justice and common 
right. We cannot assent to the idea that any man who 
may have an unlocated land certificate, may, by locating it 
upon land to which the final, legal and complete title is in 
another, and alleging that that other has forfeited his title 
by non-performance of conditions subsequent, or in any 
other manner compel the owner to come forward and prove 
the negative, that he has not so forfeited his right. The 
government may enact laws requiring parties who hold 
conditional grants, to come forward at such time, and such 
manner as she may deem proper, and prove that they have 
performed the conditions of their grants. But we cannot 
admit that any individual who is the holder of a land cer- 
tificate is the reby invested with this high attribute of po- 
litical power, which will enable him to throw upon every 
other man who has a perfect title, which was legal and 
valid when made, the burden of proving that he has not 
forfeited his estate. 

Whatever may be supposed to have been the right of a 
party to institute a proceeding of the character, and with 
the object of the present in such a case, under the former 
law, that this cannot be done under the constitution of the 
State, is not doubted. Section 4, of article 13, of the 
constitution, declares, that “ All fines, penalties, forfeitures 
and escheats, which have accrued to the Republic of ‘Texas, 
under the constitution and laws, shall accrue to the State 
of Texas; and the legislature shall, by law, provide a 
method for determining what lands may have been for- 
feited or escheated.”’ (Hart. Dig. p. 80.) 

The legislature have as yet made no provision on this 
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subject and until some provision shall be made, we think 
it clear that under the constitution no such proceeding can 
be instituted. The plaintiff’s location was made in 1848. 
At that time there was then, and still is, no law by which 
this proceeding can be maintained, as a proceeding insti- 
tuted to ascertain whether the lands in question have been 
forfeited. 

There were other questions of minor importance 1 eo 
in the progress of the trial, but which are not regarded : 
presenting any question of sufficient difficulty or babar 
tance to require a particular consideration at this time. The 
same questions are presented in the case of Hancock v. 
Horton, upon the same title now before us; and they may 
be noticed when we come to dispose of that case. 

We are of opinion that there is no error in the judgment, 
and that it be affirmed. 

Lipscoms, J. In order that there may be no misunder- 
standing, as to the extent of the decision of the court in 
this case, it is not improper that [ should briefly express 
my own opinion. ‘The important, and almost the only 
question, is as to the character of the title offered in evi- 
dence, as appears from the record. Is it a perfect, or only 
an inchoate right? If the first, it would separate the land 
in controversy, 7 proprio vigore, from the mass of the 
public domain, and would cease to be of the vacant land 
of the State, unless it so became by the terms of the grant, 
or by some action of the judicial or political authority of 
the State. 

The distinction between perfect and imperfect titles, 
under the government of Coahuila and Texas, has been 
often discussed in this court, and resulted in the acknowl- 
edgment of the distinction, and resting it on the following 
basis, that is to say: If the grant was to receive no other 
act to constitute it an absolute title to the land, from the 
legal authorities taking effect in presenti, it was a perfect 
title, requiring no further action of the political authorities 
to its perfection; but if something remained to be done by 
the goverument or its officers, such title or right was im- 
perfect ; and that until it received the sanction of the po- 
litical authority, it could not claim judicial cognisance. 
Tested by these rules, we have arrived at the conelusion 
that the title of the appellee is a perfect title, vesting the 
fee, but subject to a defeasance on the failure of the gran- 
tee to perform the subsequent conditions imposed. If these 
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conditions had been precedent, the fee would not have 
vested until the performance of the condition. Such is 
the case of the United States v. Kingsley, in 12 Peters, 
The concession of Governor Coppinger expressed on its 
face, that no title was to be acquired, until the conditions 
were performed. Such, also, was the title exhibited by 
Perez, in the case of Paschal v. Perez, decided at the 
present term. In that case, the title relied on showed that 
certain conditions were to be performed, before a final title 
could be procured. In this case, the conditions are subse- 
quent. It is like any other absolute sale, in which the 
purchaser obtains a title in full dominion, but the property 


sold is mortgaged for the fulfilment of the conditions of 


the sale. The land was to be forfeited, if the conditions 
were not complied with. The appellant alleges that the 
conditions were not performed, and that a forfeiture of the 
title was the consequence. He is here met, however, by 
the 4th section of the schedule of the constitution of the 
State, directing that “'The legislature shall, by law, provide 
a method for determining what lands may have been for- 
feited or escheated.” No method having yet been provided 
by the legislature, it presents a case in which all jurists 
agree that the courts must wait the lead of the political 
authority, before they can act. The appellant having lo- 
cated subsequent to the adoption of the State constitution, 
whatever rights he can claim under his location, must be 
subject to the constitution. But I wish it distinetly under- 
stood, that so far as his right to assert the forfeiture, and to 
take the benefit thereof, is concerned, I am controlled in 
this case by the State constitution. I express no opinion 
as to what would have been the result, had the location 
been made before its adoption. ‘There can be no question, 


but that if the revolution had not taken place, the State of 


Coahuila and Texas could have required a strict perform- 
ance of the conditions; and there can be as little, that the 


same power and right devolved on the government of 


Texas, after the revolution. It is provided for by the 
second section of the schedule of the constitution of the 
republic, in the following terms: “ All fines, penalties, for- 
feitures and escheats, which have accrued to Coahuila and 
Texas, or ‘Texas, shall accrue to this republic.” (Digest, 

. 35.) 

There was no legislation by the Congress of the republic, 
on the subject of forfeitures, excepting in the single case 
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of forfeited improved land, referred to by this court, in the 
ease of Paul v. Perez; and the question of the right of a 
locator to denounce any land as forfeited, and appropriate 
the benefit of such forfeiture to himself, if not sustained 
and authorized by any law of the new government of the 
republic of ‘Texas, was not restrained by any express legis- 
lation, and, the question is an open one, whether such 
right did not exist, until the adoption of the State consti- 
tution. It is certain, that down to the period of the 
commencement of the Revolution, it would have been 
competent for any person entitled to land, to have de- 
nounced any land that he might wish to appropriate to 
himself; and if, in the process of perfecting his title, it 
should appear that the land he wished to appropriate, had 
already been granted or conceded, the inquiry would then 
be made, if it had been forfeited for the non-performance 
of conditions, or from any other cause. If the fact was 
notorious of a forfeiture, it is believed to have been the 
practice to extend the title to the denouncer, without re- 
sorting to any formal mode of ascertaining the fact. Or if 
not certain, it was referred to the competent authority to 
inquire into the fact of such forfeiture ; and, whether the 
denouncer should have his title or not, depended upon the 
result of that inquiry. By the Revolution, the machinery 
by which rights, under the old government, were enforced, 
was changed: but whether the right, as under the former 
laws, did not remain unimpaired to the person entitled to 
land, by a resort to a different mode through the judicial 
tribunals of the country, down to the adoption of the State 
constitution, has never been decided; and it is a question 
involving important interests; and that it may elicit a full 
investigation, and be well understood whenever it may be 
brought up for adjudication, is my object in now adverting 
to the subject. 

Hempuitt, C. J. I concur generally in the opinion de- 
livered by Mr. Justice Wheeler, and I concur, also, in the 
views expressed by Mr. Justice Lipscomb ; and I express 
this concurrence, in order that there may be no misappre- 
hension as to my own opinion, as to the extent of the prin- 
ciples settled by the decision, and the grounds upon which 
itis based. As to the burthen of proof, where the title is 
attacked, or lands denounced for the want of performance 
of conditions, I apprehend that would depend upon the 
character of the conditions. If they be precedent, the 
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party who sets up the title, must show performance ; if 
subseqnent, the onus rests upon the party alleging the fail- 
ure. Or, if the title became absolutely null upon the 
non-performance, the party claiming under it must prove 
fulfilment of the conditions. For instance, on the sale of 
lands under Decree No. 272, titles were ordered to be ex- 
tended, and the purchase-money to be paid in three instal- 
ments, under the penalty of forfeiting what had been paid, 
and of the tithe becoming null in case of non-fulfilment. 
(Art. 6, p. 248, Laws of C. & T.,| and the receipts for the 
purchase-money were ordered to be written out at the bot- 
tom of the titles. [Art. 18. p. 259, Laws of C. & T.| 
Such title, without the receipt, or at least without proof of 
payment, would be a mere nullity, and prove nothing. 

Hamilton, Hancock and Sayles, for appellant. 

Oldham, Duval and Webb, for appellee. 


Supreme Judicial Court of Pennsylvania. 


Smitu v. CotumBian [NsurRANcE Co. 


Fire insurance on specific property, to secure a particular interest, covers a loss 
happening by destruction of such property only, as was held in that particular 
right, and to the extent only of the injury to that interest. 

Hence, where the interest to he secured by the policy was described as a mortgage 
including land, it is a material fact, that the land was subject to prior mortgages 
held by the assured at the date of the policy, which, if concealed, vitiates the 
po icy. 

A. insured certain real and personal property for $4000, to secure a mortgage which 
was said to cover land, and in the answers to the interrogatories he apportioned 
the sum insured among the different species of property. He then held three 
mortgages on the land, the lastof which was for $4000, and one on the personalty. 
The property mentioned in the policy was destroyed to an amount greater than 
the suin insured, but the land remaining was proved to he of greater value than 
$i0vv0. The insurers offered to pay the loss on receiving an assignment of all 
the mortgages of which they had no notice until after the loss. Ffe/d, Ist. He 
could recover only for the value of the property included in one mortgage. 2d. 
That the existence of the prior incumbrances on the mortgaged property was 2 
material fact, which should have been communicated to the insurers without 
inquiry by them. 


Tue plaintiff declared in covenant, on a policy of insur- 
ance against fire with the proper averments of his interest 
in the property insured at the time of effecting the insur- 
ance, and at the time of the loss. 

At the trial he gave in evidence, among other things 
necessary to make out his case, the order for insurance. 
‘‘Make insurance against loss or damage by fire for four 
thousand dollars, for the term of one year, on the frame 
buildings and lot, machinery and tools of the satinett 
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factory, known as Watson’s factory, situate, &c., owned by 
Samuel Watson, and now insured by the undersigned (¢o 
cover a mortgage on said property held by me on the same 


for said amount, according to survey on file in this office, 


lot included.”” The survey contained an estimate of the 
value of the property described in the application, and con- 
sisting, Ist, Of factory building with fixtures and ma- 
chinery ; 2d, Dye-house and machinery stored therein ; 
3d, Dye-house; valued in all at $6230. The amount of 
insurance asked for was $1500 on the first class, $2000 
on the second class, and $500 on the third class. All the 
usual queries were answered satisfactorily, but there was 
no inquiry made respecting mortgages or other incum- 
brances, nor did the plaintiff disclose any until after the 
loss. The risk described in the policy was upon the build- 
ings, &c., described in the order for insurance, with the 
usual covenants to make good all damages, or replace the 
goods, &c., with this memorandum: “This policy is in- 
tended to secure a mortgage held on the above named 
property by the assured.”” The premium paid was two and 
a half per cent. ‘The plaintiff also put into the case a 
paper indorsed, “List of prior mortgages,” which was 
dated after the loss by fire, from which it appeared that 
besides the mortgage of $4000 owned by the plaintiff, 
there were at the time of the insurance other mortgages, 
all of which had been assigned to the plaintiff, and were 
held by him at the time of effecting the insurance upon the 
real estate and machinery, amounting to $5684.74, of 
which $3684.50 was a mortgage upon the machinery and 
tools only. All the mortgages, except the one for $3684.50, 
were on the realty exclusively. 

The existence of the several mortgages was duly proved, 
and that plaintiff was in possession under the mortgages 
upon the realty, but that the factory was in the actual 
occupancy of Watson, at the time of, and for some years 
prior to, the fire. The average of the estimates of the 
value of the property described in the policy was near 
$5800. The land on which the factory stood was valued 
and worth $5000. There was, besides, property on the 
premises uninsured and saved to the amount of $1500. 

It was put in evidence for the defence, that the plaintiff 
applied in the usual way for insurance, without giving the 
particulars as to mortgages, and that the risk would not 
have been taken by the defendants had the prior incum- 
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brances been known, uuless at an unreasonable rate; that 
they would not have taken the risk for five per cent. ; the 
objection to insure, where there are prior incumbrances, 
being the interest to cause a loss. It was also shown that 
the company were willing to pay whatever they were 
liable for, if plaintiff would transfer to the company his 
interest in the property saved, and in the prior mortgages, 
of which they had not had notice until after the loss, but 
this the plaintiff refused to do. The plaintiff’s counsel was 
repeatedly requested by the counsel for the defendants, to 
designate which of the several mortgages given in evi- 
dence he relied on, which the counsel declined doing, but 
insisted upon the plaintiff’s right to claim under all said 
mortgages. 

The counsel for the defendants then requested the court 
to instruct the jury on the following points: 

1. That there was a material misrepresentation and 
concealment which avoided the policy, because the under- 
writers had the right to the legal inference, that the value 
of the real estate would be applied towards the payment 
of the mortgage in aid of the insurance, or that they 
paying the insurance might look to the land for reimburse- 
ment ; 7. e., would be subrogated to the right of the party 
indemnified by them. 

2. That the plaintiff could only recover for the injury 
sustained on the property included in some one of the 
mortgages, and covered by the risk, as distributed by 
himself; and as it appeared that one half the risk was 
included in one mortgage and one half in another mort- 
gage, the plaintiff could not recover more than one half the 
risk. 

His Honor instructed the jury, that the facts of the 
plaintiff's interest consisting of several mortgages instead 
of one, and of his concealing the prior mortgages, were 
immaterial. The only object in showing the mortgages 


was to prove an insurable interest. It was the business of 


the insurers to inquire if they deemed the extent of his 
interest material, and then a false answer would have been 
fatal. 

“The difficulty suggested by the defendant, ‘that the 
plaintiff is confined to the property covered by his title, or 
to the amount insured on each item, according to his dis- 
tribution of the risk,’ is removed by the proof that all the 
property, of whatsoever kind insured, was destroyed by 
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the fire, or was of a value much greater than the sum 
insured, and that whether the plaintiff intended to cover 
all the mortgages, or the last mortgage, was immaterial, as 
there was no doubt that on that mortgage more than 
$4000 was due the plaintiff.” 

D. W. Morris and McMurtrie, for the appellants. 

Where the interest is defined, in respect to which indem- 
nity is sought, the holder can claim only for a loss as to 
that interest. The reference to the mortgage, as the interest 
to be secured, is in effect an incorporation of the description 
of the mortgaged property into the policy as a description 
of the property insured. , 

If the property were destroyed by other causes than 
those insured against, the mortgagee is a creditor of the 
mortgagor, having lost his specific security. Paying his 
debts, the indemnifier has a right to a cession of the debt 
and securities, otherwise two interests are covered for one 
premium. ‘The person primarily liable is the debtor, and 
the right of the insurer, paying the insured, to proceed 
against such a one, has been fully recognised. (16 Pet. 
501:) Mason v. Sainsbury, (3 Doug. 60;) (2 Barn. & 
Cress. 254; 4 Taunt. 127; 1 Ves. 98; 1 Pet. 193, 215; 
1 Eden. 130.) 

The plaintiff chose to insure specially, and for the 
obvious reason of diminishing the premium by lessening 
the apparent risk. ‘lhe evidence shows but one mortgage 
was insured, and that was for $4000, which covered the 
lot, and under which there had been an entry made. One 
species of the property on which the risk was apportioned 
was not held under that mortgage. The effect of this 
apportionment is equivalent to separate policies on the 
different parcels. (10 John. 235.) 

There was a material concealment and misrepreseuta- 
tion. ‘The motive is wholly immaterial. (Ell. [ns. 31; 
1 Bla. 594; 2 Peters, 49.) 

Here, there was a warranty that a lot of land included 
in the mortgage, stood between the insurers and total loss, 
if a fire occurred. This chance of relief was like the 
probability of salvage under marine policies, and in the 
event proved to be sufficient to pay this one mortgage. 
But the plaintiff destroys the right by claiming the whole 
of what remains under earlier incumbrances, held at the 
date of the policy. In the valuation there was, therefore, 
an over-estimate to the exact amount of the concealed 
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incumbrances, which is fatal, (6 Humph. 179); ora mis- 
representation in saying the lot was included when its 
value belonged to another, or a concealment of that 
material fact, which would materially increase the ultimate 
hazard and the premium. ‘The interest of the assured to 
prevent a loss was also diminished ; for, by a fire, a worthless 
security was converted into a good debt due by a stranger. 
The case of a mortgagor is directly opposite; he remains 
liable for the debt, at all events, and hence the extent of 
the incumbrances no more diminish his interest to preserve 
the property, than his gener al indebtedness. (2 Pet. 49 
6 Humph. 179; 10 Pet. 515, 516; 2 Caines, 40.) 

Todd, Contra. 

It was not the mortgage, but the property, that was 
insured, and such is the plain effect of the covenant, 
which is to pay a certain sum, if certain property is 
injured by fire to that extent. As the contract would 
have been a wagering contract if there was no interest 
proved, the mortgages were read simply to prove an inter- 
est beyond the amount insured in the property destroyed. 
There is no dispute, but that the property described was 
destroyed, nor that the loss exceeded the amount insured, 
nor that as mortgagee the plaintiff has lost so much of his 
security. ‘There was no reason for mentioning the lot, nor 
had it any effect, nor do we claim any thing on account of 
that. The argument comes to this absurdity, that the 
plaintiff having an interest, as mortgagee, for $4000 on 
land alone worth $5000, insures the whole when nothing 
was in peril. The amount mentioned was so much of our 
mortgaged debt that was in peril, and that peril arose from 
the liability of the property described in the policy to be 
burned. The construction of the contract by the court 
below was therefore the correct one. As to the conceal- 
ment, it is enough that we informed them, that as mortga- 
gees we considered so much of our debt was in peril, and 
knowing land was part of our security, it was for them to 
inquire whether that was incumbered. (1 Phil. Ins. 232- 
241.) That we answered truly every question they asked 
is conceded, and no inquiry was made respecting incum- 
brances ; a most obvious one if deemed material. That 
we need not have disclosed our particular interest unless 
inquiry was made, is settled in Ham. Ins. 22; 98. & R. 
163; 10 Pick. 40; 1 Phil. Ins. 168, 169, 285, 288; 1 W. C. 
C. R. 409; 9 Barr, 199. 
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The cases cited on the other side were those of positive 
misrepresentation of value or interest. The doctrine, as to 
salvage and abandonment, do not apply to fire policies, nor 
is there any case in which it has been held that a mortgagee 
must assign on being paid his debt, unless there is a stipu- 
lation to that effect. So common a case as the known 
practice of holders of land assigning their policies to mort- 
gagees, must have furnished a precedent, had there been 
such a view taken of the law as has been contended for. 

The opinion of the court was delivered by 

Gipson, J.— The interest of a mortgagee is a special, 
but an insurable one; and it may, at his option, be insured 
generally or specially: generally, when he says nothing 
about his mortgage, and insures as the entire owner; and 
specially, when the nature of his interest is specified in a 
memorandum. By the first, he pays a premium propor- 
tionate to the risk of the absolute ownership: by the 
second, a premium proportionate to the risk of a less and 
derivative ownership. In the one case and in the other, 
the subject of the insurance is apparently the corpus of 
the thing insured, but actually, the interest of the party 
assured on it. If the absolute owner be insured, he re- 
covers the full value of the thing lost, because his interest 
in it 1s commensurate with its value. If the owner of a 
limited interest in it is insured, he recovers only to the 
extent of his interest. Each may insure separately and 
recover separately pro interesse suo. A policy of insur- 
ance has been, from the beginuing, a rude and undigested 
instrument, whose legal effect, moulded by usage and ju- 
dicial decision, is different from a strict interpretation of it. 
As the words of an execution are frequently controlled 
with us by an indorsement, so are the words of a policy 
frequently controlled by a memorandum. Notwithstand- 
ing the form of the contract, therefore, a mortgagee insures, 
whether generally or specially, not the ultimate safety of 
the whole of the property, but only so much of it as may 
be enough to satisfy his mortgage. It is not the specific 
property that is insured, but its capacity to pay the mort- 
gage debt. In effect, the security is insured. The fallacy 
of the argument on the part of the defendant, is in assum- 
ing that the words in the policy, ‘to pay, make good, and 
satisfy, all such damages or loss which shall or may happen 
by fire to the property,” bind the insurer to pay, in every 
case, to the extent of an outside price for which it might 
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be sold unincumbered in the market. What is the property 
insured? Not the thing independent of ownership ; for 
if the law were otherwise, a policy might be to some 
extent a wagering one. The beneficial interest in it is 
insured, and only to the value of it can the owner of it 
recover for a luss of it, because the contract of insurance is 
strictly a contract of indemnity. No one would pretend 
that the mortgagee of a house, who had insured it, could 
recover for the burning of a few shingles on the roof of it, 
though the unimpaired value of the building might be 
much greater than the amount of the mortgage. Were the 
law otherwise, the mortgagee might recover from the in- 
surer the value of the property lost, and the whole of his 
mortgaged debt from the mortgagor of the property saved. 
In reference to the clear value of the property insured, 
therefore, the existence of incumbrances is always mate rial 
to the risk. Were it not, the holder of a mortgage for 
hundreds, might insure and recover for thousands on a 
gambling policy. 

And why is the question of unincumbered value material 
to the risk? Because the insurer, having paid the mort- 
gage debt, is entitled to have recourse to the mortgaged 
property, and any concealment of facts which would lessen 
its value, would be an injury to him. That he is entitled 
to a cession of the security, is proved by analogies from 
marine insurance, from fire insurance in respect of recourse 
to the hundred, and from the contract of suretyship. Sal- 
vage is a substantial element in calculating the chances 
of safety or loss; and to suppress any fact that might 
decrease the value of it, would affect the rate of the pre- 
minum. 

The pl uineadt is willing to assign the mortgage protected 
by the policy ; but refuses those which were prior to it, on 
the ground that they were outside the contract. Good 
faith required him to bring them into, if not the contract, 
the view of those who were parties to it. If the unin- 
cumbered value of the property saved, would satisfy the 
mortgage, he would be safe, and the defendant would lose 
nothing ; and therefore to hold back information that might 
affect its value or amount, would hold out to the insurer 
a false appearance of security. Had the plaintiff said 
nothing about a mortgage, prior or subsequent, he would 
have insured as the entire owner, and paid an outside pre- 
mium: by insuring a limited interest without disclosing 
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facts which might affect its apparent solidity, he induced 
the company to take a risk on terms which would have 
otherwise been declined. 

It is not sufficient for the insured to answer all the ques- 
tions propounded to him. Like a witness on the stand, he is 
bound to tell the whole truth without waiting to be inter- 
rogated. The contract of insurance is eminently a contract 
of good faith. When the insurer relies on the represen- 
tations of the insured —as he almost always does —he is 
entitled to the benefit of every material fact within the 
exclusive knowledge of the applicant; not indeed to his 
surmises, opinions, or fears, but to the specific facts, if 
material, on which they are founded, in order that he may 
judge for himself. And this too, whether the insured be- 
lieve those facts to be material or not, or whether they are 
undisciosed by accident or design. In this case, it is im- 
possible not to see that the existence of prior mortgages 
was material. 

It is said there was enough in the nature of the trans- 
action to lead to an inquiry about prior incumbrances, 
inasmuch as the mortgage to be protected was, not only of 
buildings, but of ground which could not be consumed. 
But the ground might be insufficient to secure the mort- 
gage ; and that might well suggest the necessity of further 
security. There was nothing in the transaction to suggest 
the existence of circumstances which did not meet the 
eye. 

Nor can there be room for a doubt that the security pro- 
tected was the mortgage in question. The plaintiff himself 
admits the fact by offering to assign it, and by denying 
the right of the defendant to have the benefit of the prior 
mortgages of the realty. He is entitled to retain the 
morstgage of personalty, because it involves other property, 
and has nothing to do with the transaction ; but if the two 
prior mortgages of the realty were intended to be pro- 
tected, the defendant would be entitled to a cession of 
them: and in either aspect, their existence ought to have 
been disclosed. 

Judgment reversed, and venire de novo awarded. 
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Abstracts of Uiecent American Decisions. 


New York Court of Appeals, April 16, 1852. 


Action — Sheriff. Where the sheriff, in executing a warrant which is 
in the nature of an execution against the property, levies and collects the 
money after the return-day, and after the power of the warrant has been 
spent by the lapse of time, the person who issues the warrant is not liable 
for such levy where he has done no more than merely to put the warrant 
into the sheriff’s hands, and has not directed him to do any act after the 
return day. — Van Rensselaer v. Kidd 

His merely receiving the avails from the sheriff on his returning 
the process, does not make him liable for the illegal act of the sheriff. 
Opinion per Wettes, J. — Jb. 

Agreement, Evidence of. Where parties have come to a conclusion as to 
the terms of an agreement, and have directed them to be reduced to writing 
for the future signature of the parties, and they have never signed the 
writing, owing to a disagreement as to some of the terms, the writing is 
not competent evidence to show the agreement. Opinion per Jounson, J. 
— Carpenter v. Haynes. 

Conveyance of Lands — Consideration of Love and Affection — Insuffi- 
cent Averment of Adverse Possession. A conveyance of lands from the 
owner to his son-in-law, in consideration of love and affection, is not good 
as a bargain and sale for want of a pecuniary consideration; nor as a 
covenant to stand seized, for the want of the relation of blood, or marriage 
between the parties to the deed, necessary to support such a covenant. — 
Corwin v. Corwin. 

The son-in-law is not of the blood of the grantor, nor does the relation 
of marriage exist between them in such a manner as to support the 
deed. — Jb. 

An answer which sets up a conveyance to the grantee, and avers that 
the grantee has been in possession from about the date of the deed, for 
more than twenty years, does not establish an adverse possession, for 
want of the averment that he entered under the deed, or occupied claiming 
title. ‘The uncertainty in such a pleading may be amended in the court 
below, after remititur, but cannot be corrected in this court. Opinions per 
Wettes and Rucecies. — JA. 

Dedicatwm of Land to use of Public. A dedication of land to the use 
of the public as a highway, dves not of itself create a highway with all : 
the duties and privileges of a public highway. It may convey to indi- 
vidual owners of adjacent property a right of way for themselves, and also 
a right that others may be permitted to use it as a public way, but it does 
not thence follow, that it is a public highway, chargeable upon the com- 
missioners of highways, as one which they are bound to maintain and 
keep in order. Opinion per Epmonps, J.—City of Oswego v. Oswego 
Canal Co. 

Libel — Province of Court and Jury. Where, in an action on a libel, 
the words used are equivocal, and yet, in one sense, are capable of being 
understood in a libellous sense, it is the province of the jury, and not of 
the court, to pass upon the meaning and intent of the words. — Bennett v. 
Wilhamson. 

Malicious Prosecution — Province of Court and Jury. In an action for 
malicious prosecution, it is the province of the court and not of the jury, 
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to determine whether there was probable cause for the prosecution. The 
court may submit to the jury to determine what are the facts, but it must 
instruct the jury whether the facts as found, do not establish the want of 
probable cause. It is error for the court when requested to rule, that the 
plaintiff had failed to show want of probable cause, to decide that that 
was a question for the jury. So, too, it was error for the court to charge 
the jury, that it remained for them to determine on the facts and cireum- 
stances proved in evidence, whether they do cr do not establish a want of 
reasonable or probable cause. Opinion per Jonnson, J.— Buckley v. 
Keteltas. 

Mortgage to secure future Advances — When valid. A judgment or 
mortgage taken to secure future advances is good. until actual notice be 
given of a subsequent incumbrance. Merely docketing or recording the 
subsequent incumbrance, is not notice to the prior incumbrancer. Such 
mortgage or judgment for future advances, to be good against an interven- 
ing incumbrancer, must upon the record give all the requisite information 
as to the extent and certainty of the contract, so that the junior creditor, 
may, by inspection of the record, and by common prudence and ordinary 
diligence, be able to ascertain the extent of the incumbrance, and the 
amount of advances which it is intended to secure. Opinion per Ep- 
monps, J.—- Trescott v. King. 

Promissory Note — Proof of Ownership. The possession of a promis- 
sory note by the plaintiff, is prima facie evidence of his ownership, and 
although his ownership is denied by the pleadings, he need not give any 
other evidence but possession, until his title is in some manner impeached. 
Opinion per Watson, Wettes, and Jewetr.— James v. Chalmers. 

Sct-off, Plea of —When inadmissible. In an action brought by an 
executor as such, a set-off pleaded as against him personally, and not as 
against him as executor, nor against the testator, is not admissible. — 
Merritt, E-x’r, v. Seaman et al. 

And where judgment is rendered against the estate for a set-off, pleaded 
as against the plaintiff personally, and not as executor, it will be reversed. 
Opinion by Garpner, J.— /d. 

Witness — Use of Memoranda — When proper. Though a witness must 
testify as to his own knowledge and recollection, yet he may refer to 
entries or papers made at the time, for the purpose of refreshing his recol- 
lection. — Huff v. Bennett. 

The notes of a judge, as to what was testified to by a witness before 
him, cannot be read to the jury as evidence, where the judge testified that 
he did not know that his minutes were correct, and had not intended to 
keep full and accurate minutes of the testimony. Opinion by Jewerr. — 


Ib. 


New York Supreme Court, General Term, March, 1852. 
Epwarps, Presiding Justice. Mitcuexi and Rooseve tt, Justices. 


Assignment Voluntary by Debtor, Validity of — Change of Possession of 
Assigned Property Where a debtor made an assigninent of his property 
to trustees, for the benefit of his creditors, and at the time of making 
the same supposed that he had, and in fact had, sufficient property for the 
payment of his debts, but was apprehensive that his property might be 
sacrificed by creditors seeking to collect their debts by legal proceedings ; 
upon a bill filed by a creditor to set aside the assignment, upon the ground 
that the insolvent having sufficient property to pay his debts, and the 
assignment being made to prevent a sacrifice of his property, i1 was void 
as against creditors; Ae/d, that the true rule in such a case is, that such a 
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purpose would avoid an assignment, when the sacrifice was sought to bi 
prevented for the debtor himself, so as to enable him to realize something 
by way of a surplus or otherwise, but not where the sole or primary 
intent was to enable all the creditors to realize their entire demands, and 
prevent loss or injury to any one; and upon the evidence, it was adjudged 
that the latter motive actuated the assignor; held, also, that where a man 
has ample means io pay all his debts in cash, there can be no reason for 
making an assigoment giving preference, except for the purpose of delay- 
ing creditors, and that such an assignment would be void. The case, 
however, would be different, when a debtor has sufficient property to pay 
all his debts at its cash value, but was unable to pay in cash as his debts 
became due, and his property was in danger of being sacrificed by some 
of his creditors ; and that a debtor thus cireumstanced, may make a valid 
assignment ; and upon the evidence, it was adjudged that such was the 
condition of the assignor — Rukrnbaugh v. Hubbell. 

As to the alleged want of change of possession of the assigned property, 
held, that where the assignment was properly executed, and the property 
delivered under it ; the assignee might lawfully constitute the assignor his 
agent, and employ him to collect debts and sell property. Opinion by 
Jounson, J. — JA. 

Decision, in what Form to be rendered when Trial by Court. Where a 
decision is made by a judge, on the trial of an action at special term, and 
the judgment is then reduced to form by the attorney, aud filed by the 
direction of the judge at the same term, there is no need of filing the 
decision of the judge in any other form. — Titus v. Hay. 

A decision made by the judge in such case, and entered by the clerk at 
the close of the trial in the minutes of the court, would seem also to be a 
sufficient compliance with the law. Opinion by Mitrcne., J. — Jd. 


Nore. ‘This case arose under the following section of the Code of 


Procedure. ‘* Upon a trial of a question of fact by the court, its decision 
shall be given in writing, and filed with the clerk within twe nty days after, 
in the court at which the trial took place.”? A judgment had been entered 
in a foreclosure case tried before Roosevelt, justice, which was subse- 


quently set aside by Edmonds, justice, on the ground that the decision of 


the justice before whom the action was tried, was not rendered in writing. 
On appeal, the order setting aside the judgment was reversed. 

Husband and Wife — Authority of a! fe in absence of Husband. Where 
a wife was left in charge of the store of her husband during his te mporary 


absence, Aeld, that there was no implied agency on her part, to dispose of 


his goods to one set of his creditors, so as to give them a preference over 
others. ‘That was a power which no one but the husband could exercise, 
and the transfer was void as against him and his creditors. Nor would a 
previous promise by the husband that, ‘*If he did not pay the creditors 
they could have the goods at any time,’’ ratify or authorize the act of the 
wife, nor did it create a lien on the goods, Opinion per Mitcueti, J. — 
Hazard vy. McFarland. 

Insurance — Insurable Interest — Representations. Common carriers 
have a beneficial and insurable interest in the goods which they have con- 
tracted to carry, on account of their liability in case of loss And where 
common carriers upon inland waters, not being the owners of the vessel! 
used in their business, caused themselves to be insured on merchandise by 
such vessels; Ae/d, that there was no implied warranty or representation 
that they were the owne rs of such vessels, and that the omission to state 
who the owners were, could not affect the risk, nor the rate of premium. 
It does not affect the liability of carriers, whether they employ their own 


vessels, or those of other parties for the purpose of transportation. If 
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they could only use their own vessels, the inference might be just, that 
they intended to represent the vessels as theirs. Opinion per Mircuety, J. 
— Chase v. The Wash. Ins Co. 

Pleading — Matters of Defence to be specially pleaded. Where a de- 
fendant in an action of covenant against him, as the assignee of a lessee 
pleaded denving the execution of the original lease, and denying an 
assignment to him Aedd, that it was incompe tent for him, upen the trial, 
to prove that before the rent became due, tor which the action was brought, 
he assigned all his interest to a third person, who entered into possession, 
and was in possession when the rent came due In an action of covenant, 
there never was any general issue, and under the code there is none in 
any action. Al! defences must be specially pleaded. Opinion per Epb- 
monps, J. — Avtteltas v. Maybe. 

Pleading — Usury, to be clearly and distinctly set forth in Pleading. 
Held, that any pleading which sets up usury, either as a ground of defence 
or a substantive cause of action, shall set it up in clear and distinct terms ; 
and the terms of the usurious contract, and the quantum of the usurious 
interest or premium must be specified, and distinetly and correctly set out, 
the rigor of the rule being justified by the effects of the pleading when 
sustained, being to set aside tne entire contract, and to deprive the party 
lending the money of even the money lent. //:/d, that where an answer 
merely alleged, ** That said note was usurious in its inception, and that the 
payee knew it was executed fraudulently, and to sel] usuriously above the 
rate of seven per cent. per annum, to wit, at one and a half per cent. per 
month,’ that the allegation was insufficient ; the allegation that it was the 
intention to sel] the note at the discount named, being entirely consistent 
with the maker’s receiving the full face of the note, and the payee selling 
it as alleged. Opinion per Mircue.., J. — Gould v. Homer. 

Promissory Note— What Evidence is insufficient to show Failure of Con- 
sideration. In an action on a promissory note, the defence of which was 
a partial failure of consideration, it appeared upon the trial that the note 
was given by the maker, upon a conveyance by the payee to him of a 
tract of land described as No 90 in a certain township. ‘The evidence 
was, that an original grantor of the payee had conveyed to her a portion of 
the premises only, but there was no evidence to show that she had not 
derived title to the rest from some other source. J/e/d, that there was not 
sufficient evidence to submit the case to the jury, as to the defence set up, 
and that the presiding justice was correct in ordering a verdict for the 
plaintiff. It was also in evidence, that the payee of the note, in answer to 
a question whether she knew that she had no ttle to the land in question 
at the time she sold it, remarked that she did not know it at the time, and 
that in answer. to a question whether she was not satisfied by a letter she 
had received from the clerk of the county where the premises were situ- 
ated, that she had no title, replied that ‘* by the letter she was only satisfied.” 
Held, that the evidence was insufficient to subinit to the jury, that the con- 
versation was indefinite, and the latter statement meant nothing more than 
that it appeared by the letter, that she had no title. Opinion per Ep- 
WARDS, J.— Frost v. Roscoe. 

Removal of Suit from a State Court to United Statrs Court — What is 
an Entry of Appearance. The act of Congress (Laws, 1789, ch. 20, 
sec. 12) provide s that a suit commenced in any State court, by a citizen of 
the State in which the suit is brought, against a citizen of another State, 
may be removed to the United States Court, if the defendant shall, at the 
time of entering his appearance in such State court, file a petition for the 
removal of the cause; Aeld, that a notice of appearance of defendant, 
filed with the clerk of the court at the time of the defendant's filing his 
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petition, was the entering of an appearance within the meaning of the act 
of Congress ; held also, that a notice of appearance given by the defend- 
ant’s attorney to the plaintiff's attorney, was not such a compliance ; 
held, further, that although the act does not prescribe what the petition 
shall contain, it was contemplated, that it should contain a statement of 
he faets necessary to authorize removal, and that one of these material 
facts, is the citizenship of the plaintiff in the State from whose court it is 
proposed to remove the suit. Opinion per Enwarps, J.— Field v. Blair, 

Nale and Bailment, Distinction between A brewer in the city of New 
York was in the habit of selling beer by the barrel to customers in Boston, 
and according to the customary course of his business, charged the beer 
sepafately from the barrels, and made a memorandum simply of the 
latter; when the barrels were returned they were credited to the customer ; 
if not returned, he was charged two dollars per barrel,.or he might return 
other barrels of an equally good quality ; Ac/d, that the transaction was in 
effect a sale and not a bailment ; the customer having a right to discharge 
the liability received in one of three ways, by returning the same barrels, 
by paying two dollars for each barrel, or by delivering those equally good. 
The distinction is well settled, that when the same property is to be 
returned, the letting is a bailment, but where the contract is to return 
property of the same kind, quality and value, or where it is in the alter- 
native, to return the same property, or property of the same kind, &c., it 
isasale. And the rule is the same, if the alternative were to return a 
fixed sum of money. Opinion per Epwarps, J. — Westcott v. Thompson. 

Statutes, Construction of. One rule of constructing statutes well 
established, is, that although the general words in which a law is framed, 
are broad enough to include contracts already in existence, as well as those 
afterwards made, yet it shall not be so construed as to give it a retro- 
spect, especially when the language of the act does not, in express terms, 
authorize such retrospect. Where an action was brought upon a judgment 
recovered in 1510, Ae/d, that, by the Revised Statutes, the presumption of 
payment be applied in the same manner as it did to sealed instruments, 
and could be repelled by any evidence of a subsisting indebtedness, aud 
was not restricted, in the case of judgments recovered after the passage of 
the statutes, to proof of payment or a written acknowledgment. (See 
Rev. Stat. 301, sec. 46, 47, 48.) Held, that section 46 stood alone and 
independent of any connection with section 48, under the rule of con- 
struction. kid down. Opinion per Epmonps and Mircney, JJ.— Wad- 
dell-v. Elinendorf. . 

Trespass, Acts of — Government Agenis. The plaintiff was the owner 
of a building adjoining the public light-house upon Fire Island, erected by 
him within the government grounds occupied by him, and accessible only 
from the light-house. The defendant, who was the keeper of the light- 
house, under the instructions of the deputy collector, forbade and excluded 
the plaintiff from any further occupancy. In an action of trespass, L/eld, 
that the defendant acting under the instructions of his superior officer, was 
justified in obeying such directions. If the plaintiff was injured by any 
one, his remedy was against the superior officer; //e/d, further, that the 
plaintiffs permission to erect the building being derived from an auditor of 
the treasury department, simply, was unauthorized, and conferred no 
right or license. Opinions per Epmonos and Epwarps, JJ.— Den- 
son v. Smith. 

Trust-Deed — Alienation — Appointment of Married Woman. Where, 
by a trust-deed, an estate for two lives in being, was vested in trustees, 
with a power in them to convey the same in fee upon the expiration of 
the two lives; Aedd, that this was not a suspension of the power of alien- 
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ation within the prohibiting clause of the statute, which expressly author- 
izes such suspension during every moment of the continuance of the two 
lives, (1 Rev. Stat. 723, see. 15.) Upon the expiration of the two lives, 
it would be the duty of the trustees to convey to the class designated as 
beneficially entitled to the property, and not a moment intervenes between 
such expiration, and the duty of the trustees to convey, and if it were not 
done, a court of equity would consider it as done, and order a conveyance 
from that time. 

‘¢ The power of alienation is suspended only, when there are no persons 
in being, by whom an absolute fee in possession can be conveyed,” 
(1 Rev. Stat. 723, see. 14.) —Wright v. Tallmadge. . 

Even, without a formal conveyence, the trust being one created subse- 
quently to the statute, and not being one of the class of express trusts 
recognised by the Revised Statutes, the estate would, on the death of the 
tenants for life, immediately vest in the beneficiaries, by sec. 47, 1 Rev. 
Stat. — Jd. 

Where, by a trust-deed, a life estate was given to 4 married woman, with 
a power of appointment to her in fee ; held, that such power was valid, 
and that it was not necessary that she should have the legal estate con- 
veyed to her in fee, to confer upon her such power of appointment, 
Opinion per Mircuety, J.— 1d. 


Sup. Court, First Judicial District, May, 1852. 


Jurisdiction — Commencement of Suit. Asa general rule, a suit is not 
commenced, where the service of the summons is by publication, until the 
expiration of the time for publication prescribed by the code. — Moore v. 
Thayer. 

Yet where an attachment has been issued against the property of the 
defendant, and his goods have been taken under it, after which he dies, the 
court acquires jurisdiction sufficient to enable it to put the suit in such a 
condition, that the plaintiff can enforce his provisional lien, notwithstand- 
ing a summons has not been served. And the court has sufficient contro] 
of the action to substitute the personal representative of the deceased in 
his place. as a party defendant, in order that the summons may be duly 
served. Opinion per Epwanps, J.— J6. 


Sup. Court, Second Judicial District, May, 18 


Canal Law, Constitutionatity of. This was an action brought by the 
plaintiff 1pon a promissory note made by the defendant, and indorsed to 
the plainsff after maturity. The defence is, that there was no considera- 
tion for the note, it having been given for a canal revenue certificate, issued 
under the act to provide for the completion of the canals; that such act was 
unconstitutional, and the certificate fer which the note was given, was, in 
consequence thereof, worthless. 

The main question raised upon the argument, and passed upon by the 
court, was the constitutionality of the act under which the certificate was 
issued. 

The constitution of 1846 contains three sections, in its 7th article, rela- 
tive to the creation of State debts. The first authorizes the contracting of 
debts by the State to meet canal deficits or failures in revenue, or to defray 
expenses not provided for, to an amount not exceeding singly or In the aggre- 
gate, at any time, one million of dollars. ‘The 11th section refers to the power 
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of the State to contract debts in case of invasion. The 12th section, the on: 
upon which the act rests if valid, declares, that except the debts specified 
in the 10th and 11th sections, no debt shall be contracted by, or in behalf 
of, the State, unless such debts shal] be authorized by a law for some single 
work or object to be specified therein, and such Jaw shall impose and pro- 
vide for a direct annual tax to pay, and sufficient to pay the interest on, 
such debt as it falls due, and also to pay and discharge the principal of 
such debt within eighteen years from the time of the contracting thereof, 
and that no such law shall take effect until it shall, at a general election, 
have been submitted to the people, and have received a majority of all the 
votes. 

The canal bill, which was passed July 10th, 1851, imposed no tax what- 
ever, nor did it provide for any submission to the people. ‘The question 
which arose in this case, was, whether it provided for the creation of a 
State debt, contrary to the constitutional provisions cited. The actin brief, 
provides first, that the remainder of the revenues of the State canals, after 
defraying the expenses of collection, &c., &c., shali be applied, in each 
fiseal year, to the completion of the Erie Canal Enlargement, and of the 
Genesee Valley and Black River Canals, in the manner thereinafter 
directed, until their completion. Second, that the comptroller prepare a 
canal revenue certificate for sums not less than fifty dollars each, to be 
redeemed, and the interest thereon satisfied, as is provided in that act. By 
the remaining sections, it is provided that the surplus revenues mentioned 
in the first section shall be invested in, and constitute a separate and dis- 
tinct fund, out of which only the interest on certificates, and the principal 
eventually, are to be paid. ‘The comptroller is directed to use the certifi- 
cates to the amount of three millions of dollars within one year, to the 
same amount within the second year, and to an amount not exceeding that 
sum within the third year after the passage of the act. The avails of all 
sales of the certificates are to go into the State treasury, and be applied 
exclusively to the completion of the public works, three millions during the 
year next afler the passage of the act, and three millions five hundred 
thousand dollars during the following year, &c., &e. The canal board 
are directed to adjust the amount of tolls, &c., so as to produce the great- 
est amount of revenue. 

Held, ‘That the act in question provided for the creation of a debt by the 
States within the prohibitions of the constitution, and that the manner and 

* conditions of its payment did not change or affect its character in this 

_ '~ Tes ect Where money is transferred to another, with the understanding 
\y.thafit istao be returned to the original owner, a debt is constituted, espe- 
NGialduif interest is to be paid. The purchasers of the canal certificates did 
not intend to give their money to the State The intention is to qualify 

the act. ‘The holders of these certificates expect that their money is to be 
returned to them, and the legislature designed the same thing. It is not 
necessary to constitute a debt, that the money is to be repaid at all events. 
The debtor may qualify his engagements as to the extent.of his means, and 

still owe the money. It is the original consideration, and not the extent of 

the security or liability created, that constitutes the debt. Besides, a 
State debt never contained in its definition any other obligation than the 
moral one of good faith in calling forth and applying the resources of the 
State to meet its engagements In the ordinary sense, as between man 

and man, there is no legal obligation upon the State which can be erforced 
against the will of the debtor. A State debt means a mora! duty on the 
part of the proper organs of the government, faithfully to administer and 

call forth so much of the resources of the State as may be necessary to 
comply with its undertakings. The law in question pledges the faith of the 
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State to manage its canals, so that this money shall be realized from its 
revenues and paid. It is to be a charge upon the revenue of the State, 
and the faith of the State is pledged in relation to this part of its resources. 
It has a!l the characteristics of a State debt. Opinions by Barcuto, 
Strrone, Moore, and Brown. — Rodman v. Munson. 

Notre. — This case was carried up to the Court of Appeals, and the 
decision affirmed by that tribunal, thus determining the celebrated canal 
law of 1851 to be unconstitutional and void. 

Riparian Proprietors, Rights of. when no greater than those of the Public 
in General, Where the State legislature authorized the defendants, being a 
railroad corporation, to take possession of lands below ordinary high-water 
mark upon the Hudson river, which river is a navigable 1iver, in which 
the tide ebbs and flows, and use the land soconveyed for the construction of 
their road; Ae/d, that the grant was within the power ef the legislature, 
and that no action could be maintained by a proprietor of lands fronting on 
the river, to recover damages by reason of the erection of such road. 
Held, that the damage, if any, being occasioned by an improvement law- 
fully made by defendants, was damnum abjue injuria. Held, that such 
riparian proprietor had no other or greater rights to its use for navigation, 
fishing, &c., than any other citizen, his location being an incidental conse- 
quence, which entitled him to no Sreater rights than the public generally. 
— Gould v. The Hudson Railroad Co. 

These principles are held in ail such cases to be well settled. 1. That 
the right of soil of a riparian owner of lands bounded on the sea, or by 
navigable rivers, where the tide ebbs and flows, extends only to ordinary 
high-water mark. 2. ‘That the land below high-water mark belongs to the 
State. 3. All such navigable rivers are public highways, upon which all 
persons have a right to navigate to and fro in the prosecution of their law- 
ful business. 4. No person has a right to obstruct the navigation by any 
permanent erection, so as to prevent the passage of vessels up and down 
the river. 5. The State has a right to construct or authorize the construc- 
tion of wharves, piers, breakwaters, &c., which tend to the improvement 
of navigation, or do not interfere therewith. 6. The right of fishing in 
such waters is a common right, subject, however, to the use of the waters 
as a highway, and to the regulations prescribed by the supreme power. 
Opinion by Barcuo, J. — 1d 


Superior Court, General Term, April, 185). 
Dver, OakLey, and Boswortu, Justices. 


Merger — Arrest. Where the defendant was arrested under the section 
of the Code of Procedure, for having collected moneys in a fiduciary 
capacity, and neglected and refused to pay them over when demanded ; 
held, that it was sufficient ground for vacating the order of arrest, that 
the defendant had, prior to such arrest, confessed a judgment in favor of 
the plaintiff in a Court of Record, and that, although in a foreign country, 
the judgment operated as a merger. — Whitaker v. Migley. 


’ New York Common Pleas, May, 1852. 


Contract, Measure of Damages for Breach of | Where a contract for 
service has been broken by the master discharging the servant before the 
expiration of his term of service, no action can be maintained by the latter 
to recuver the wages to which he would have been entitled in case of the 
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complete fulfélment of the contract. The measure of damages in such a 
case is the loss actually sustained by the servant, by reason of his dis- 
charge, and to this the recovery. must be limited, and the action must be, 
therefore, for damages for breach of the contract. Opinion by Day, J. — 
Coudlard v. Ryer. 

Judgment and Satisfaction for Breach of Contract — When a Bar to 
another Action. Where an agreement, containing a number of covenants 
and stipulations, is broken in several particulars at the same time, the 
plaintiff cannot maintain separate independent actions, where each breach 
is stated as a separate cause of action. And where, upon an action for the 
recovery of damages for the breach in one particular, the plaintiff had 
recovered judgment ; Ae/d, that such recovery and satisfaction was a bar 
to any other action for breaches which had occurred when the action was 
brought. Opinion by Wooprurr, J. — Coggins v. Bulwiniile. 

Partnership — Rights of Partners to Joint Property. The members of 
a copartnership firm are equally entitled to the possession of the partner- 
ship property. And where, in the usual course of the partnership busi- 
ness, the joint property is sold by one of them, the others cannot maintain 
an action to recover the proceeds, if this be the sole object of the action. 
No action will lie for the purpose of such recovery, by one of two partners, 
except one which shall involve the settlement of the copartnership accounts. 
Opinion by Wooprurr, J. — Higgins v. McElvaney. 


Supreme Judicial Court of Massachusetts, Berkshire ss., Septem- 
ber Term, 1850.' 


Action, Survivorship. An action on the case, for a malicious prosecu- 
tution, does not by law survive in this commonwealth. — Neé¢leton v. 
Dinehart. 

An action on the case for a libel does not survive by Jaw in this com- 
monwealth. — Walters v. Nettleton. 

Action, Trespass. The plaintiff, who was the lessee for years of an ore 
bed, having entered into an agreement under seal, to supply the defendant 
with a specified quantity of the ore annually, at a certain price, with a 
stipulation, that if the plaintiff should at any time refuse, or not be able 
to dig or raise the ore, at a fair price, the defendant should have liberty to 
employ others to dig or raise it*for him; it was /e/d, that the plaintiff 
could not maintain an action of trespass on the case, against the defendant, 
for entering the premises and digging and carrying away ore. — Arnold v. 
Richmond Iron Works. 

Agreement. An agreement, between the plaintiff and defendant, in an 
action in which property has been attached, and receipted for to the officer 
by a third person, that the plaintiff shall not enforce the receipt until after 
a specified time, and a forbearance to enforce it accordingly, will not dis- 
charge the receipter from his liability to the officer, although the agree- 
ment is made without the consent or authority of the former. — Jvers v. 
Hamiin. . 

Affidavit without date — Jurisdiction. Where the plaintiff, in an action 
brought originally in this court, made oath before a justice of the peace, as 
required by St. 1840, c. 87, § 1, that the matter sought to be recovered in, 
such action exceeded in amount the sum of $300; and such oath was in- 
dorsed on the writ; but without any date ; it was Ae/d, on an objection taken 


! These cases, as well as those on pp. 105 et seq., will be reported, most proba- 
bly, in 6th Cushing. 
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to the jurisdiction of the court, that the plaintiff might show, By parol, that 
the certificate was indorsed on the writ before the service thereof. — Jb 

Attachment, Recerptor’s Liali'ity. ‘Vhe-liability of a receiptor for goods 
attached, which have been demanded within thirty days after judgment, 
and have not been delivered up to be taken in execution, is not diseharged 
by the subsequent commitment of the debtor on the execution, and the 
bringing of a suit by the creditors against him and his surety, for an escape, 
on a bond given by them for the prison liunits. — Twining v. Foot. 

Corporation. A sale of the franchise of a turnpike corporation on exe- 
eution, pursuant to the Rev. St.c. 44, §§ L1, &c , is no bar to proceedings 
by the commonwealth, against such corporation for a forfeiture of their 
charter, and it is not necessary, in such case, to make the purchaser of the 
franchise a party — Commonwealth v. Tenth Mass. Turnmke Corporation. 

Evidence — Witness — Release. A release in writing, signed but not 
sealed by the releaser, is effectual to restore the competency of a witness 
objected to on the ground of interest, provided it is executed upon a good 
and sufficient legal consideration — Dunham v. Branch. 

Where an heir at law of one deceased, whose administrator had brought 
an action of trespass for taking the personal property of the intestate, re- 
leased and transferred to the administrator all his interest in such property, 
and thereupon received from the administrater a written promise to in- 
demnify him from all costs and charges on account of the suit ;-it was held, 
that this promise would operate to prevent the administrator from obtaining 
an allowance of the costs from the judge of probate, if such allowance 
would affect the heir, or reach his distributive share of the estate; and, 
consequently, that it was effectual to render the heir a competent witness 
in such action. — Jd. 

Evidence — Witness. A witness who was present at the making of a 
verbal agreement, cannot be allowed to state what he understood to be the 
effect of such agreement. — Jrers v. Hamlin. 

Evidence— Phading. In an action on the case, pending in the Court of 
Common Pleas, for the warranty of a horse, the defendant may show, under 
the general issue, and without any specification of defence, that the contract 
was made on the Lord's day, and therefore void. — Hulet v. Stratton. 

Executors and Admimistrators. A license from the Court of Probate, 
authorizing an administrator. whose intestate had conveyed real estate 
with intent to defraud creditors, to sell the same for the payment of debts, 
under the provisions of the Rev. St.c. 71, is sufficient within the 3d § of 
that chapter, if itis in a general form, authorizing the sale of so much of the 
land conveyed, as may be necessary to raise a certain sum for the purpose 
of paying the intestate’s debts and incidental expenses ; and when public 
notice is given of the application for such license, in the manner provided 
in § 8, all persons interested are bound thereby. — Norton v. Norton. 

Real estate conveyed by an intestate, in his lifetime, wihout adequate 
consideration, and by way of gift, either in whole or in part, may be sold 
by his administrator, under the provisions of the Rev. St. ¢. 71, to pay the 
debts of the intestate, as e-tate conveyed by him with intent to defraud his 
creditors, if, at the time of the conveyance, the iutestate thereby rendered 
himself unabie to pay his then existing creditors. — //. 

The proceeds of a sale by an administrator, of real estate conveyed by 
his intestate with intent to defraud creditors, although such conveyance was 
void at the time as against the existing creditors only, are applicable to 
the payment of all the creditors alike — /h. 

If an administrator receives a payment of a note given for the purchase- 
money of an estate conveyed by his intestate to defraud creditors, he does 
not thereby ratify the conveyance. — /0. 
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The grantee of land, conveyed by an intestate, in his lifetime, with 
intent to defraud creditors, who has acted on such conveyance and is him- 
self a credi or, is not estopped thereby, as one of the creditors of the 
estate, from availing himself of the fraudulent character of the conveyance. 
— bh. 

Where an administrator, having obtained a license to sell as much of 
certain real estate, conveyed by his intestate in his lifetime, with intent to 
defraud creditors, as should be necessary to raise the sum mentioned ‘in the 
license to pay the debts of the intestate as therein stated, brings a writ of 
entry to recover the real estate so conveyed, he will be entitled to judgment 
for so much of the estate, as may be required to be sold for the purpose 
mentioned in the license, and the residue will remain the property of the 
tenant. — Jd. 

Indictment — License Law. In an indictment for selling intoxicating 
liquors, to be used in and about the premises of the seller, it is not neces- 
sary to allege that he was not duly licensed, under the statute of 1850, c. 
232, to sell intoxicating liquors for mechanical and medicinal purposes. — 
Commonwealth v. Shaw. 

Mill-owners — Practice. If the owner of a mill erects a dam across the 
outlet of a pond, which flows into the stream on which his mill is situated, 
for the purpose of creating a reservoir for the use of his mill, the owner of 
land flowed by means of such dam, cannot maintain an action at common 
law therefor, but must proceed in the manner provided by the mill act, 
Rev. St. c. 116. — Shaw v. Wells. 

Mort gage — Redemption. Where the second mortgagee of land brought 
his bill in equity against the first mortgagee, to redeem the first mortgage, 
and the court postponed the plaintiff's mortgage, on account of representa- 
tions made by him, so as to let in and give priority to a subsequent mortgage 
of a part of the same land to the defendant ; it was he/d, that the plaintiff 
could not proceed, under the bill, for the redemption of such subsequent 
mortgage, and that the bill could not be amended for that purpose. — Platt 
v. Syuire. 

Promissory Notes — Trover. Where the principal promissor of a note, 
signed by three others as his sureties, made a mortgage of personal property 
to one of the sureties, conditioned to indemnify him against his liability as 
such, and the mortgaged property was afterwards taken and sold by the 
assignees in insolvency of the mortgagor ; it was Ae/d, that the mortgagee 
was entitled, in an action of trover, against the assignee, to recover the 
proceeds of the property sold to the amount of his legal liability on the 
note ; although no part of the same had been paid by him, and his co-sureties 
were equally liable for the payment thereof, and although the consideration 
expressed in the mortgage, was a sum equal to one third of the amount for 
which the note was given. — Barker v. Bull. 

In an action of trover by one of three sureties on a promissory note, 
against the assignee in insolvency of the mortgagor, to recover the pro- 
ceeds of goods previously mortgaged to the plaintiff by the insolvent to 
secure him against his liability as surety; it was edd, that evidence was 
inadmissible to prove that in making the mortgage, it was the mortgagor's 
intention to secure the plaintiff only to the amount of one third of the sum 
due on the note, under the belief that the same would be a full indemnity 
for his liability. — Jb. 

Promissory Note — Indorser — Notice. In an action by the indorsee of 
a note, payable at the American Exchange Bank, in the city of New York, 
against the indorser, living at Great Barrington, in this State, it was in 
evidence that a letter was sent through the post-office, by a notary public 
residing in New York, to the indorser, informing him that a promissory 
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note, signed in the same manner, and for the same sum, with the note in 
suit, and indorsed by him, had been protested for non-payment, and that 
the holders looked to the indorser for payment of the same; it was held, 
that if such letter was seasonably put into the post-office at New York, a 
jury might infer therefrom, that legal notice had been given to the indorser 
of the non-payment and dishonor of the note by the maker, and that the 
holder looked to the indorser for payment thereof. — Housatonic Bank v. 
Laflin. 

“Trustee Process — Trustee’s Answers. The answer of a supposed trustee 
disclosed that the service of the process was made on him by a copy thereof, 
left at his dwelling-house on Saturday, the 10th of February, 1849, at 
which time he was absent from home ; that the principal defendant had been 
and then was employed by him in his retail shop at $6.50 a week, and 
had always received his wages as he wanted them, keeping his own ac- 
count, and crediting what he received, whether money or goods, on the 
books of the supposed trustee ; that on the 10th of February, when the 
process was served on him as above stated, he was indebted to the defend- 
ant in the sum of $16.07; that on going to his shop early on Monday, the 
12th of February, he found that the defendant had given him eredit, on his 
book, for $16 in money, and $7 for a barrel of flour, as received on the 
10th; and that it appeared by his cash book, that the sum of $16 had 
been withdrawn from his cash, but he did not ascertain whether a barrel of 
flour had been taken away; it was Ae/d, that this was a payment in good 
faith by the supposed trustee within the Rev. St. c. 109, § 5. -- Thorne v. 
Matthews. 


Hampshire, Hampden, and Franklin, September, 1850. 


Agreement. A special contract, that one party shall remain with the 
other and carry on his farm, until the decease of the latter, and shall then 
receive the farm in compensation for his services, is broken and determined 
by a sale of the farm, or a part it, by the owner, although for the purpose 
of paying an antecedent debt. — Canada v. Canada. 

If a special contract to carry on a farm for the owner during his life, in 
consideration of receiving the same in compensation of such services, at 
the decease of the owner, is broken and determined by a conveyance of a 
part of the Jand, the other party may treat the contract as at an end, and 
recover the value of the services previously rendered, under the common 
counts. — Jb. 

Agreement — Evidence. The plaintiff and defendant, who lived in differ- 
erent towns, made a contract, that the plaintiff should sell and convey to 
the defendant a certain piece of land, in consideration of which, the defend- 
ant should deliver the plaintiff a certain promissory note, and a pair of oxen ; 
also, that the deed of the land should be sent, and the note and oxen returned 
by a brother of the defendant. ‘The deed being sent accordingly, and the 
messenger having returned with the note, but without the oxen, he was 
inquired of by the plaintiff why he did not bring the cattle, and replied, 
that the defendant wanted to use them a week or ten days, and would then 
return them or the money. This evidence was objected to by the defendant, 
but admitted as a declaration accompanying an act; and another witness 
subsequently testified to the same facts without objection. ‘The defendant 
called a witness to téstify that he told the messenger that he would not 
give any thing but the note for the land. ‘This evidence was objected to, 
but admitted by the judge, who instructed the jury, that the declarations 
of the messenger were not evidence of the truth of any thing related by 
him, but that the fact that certain things were said by him to the defendant 











106 Abstracts of Recent American Decisions. 


when he went to the defendant for the purpose of delivering the deed, 
might be considered by the jury, so far as it tended to explain or account 
for the conduct of the parties. It was Aeld, that the evidence was im- 
properly admitted, even for the qualified purpose stated, and though similar 
evidence had been previously given for the plaintiff without objection. — 
Kingsley v. Slack . 

Corporation. The proprietors of a manufacturing establishment are 
not responsible to an operative in their employment, for an injury sustained 
by her in consequence of an accident occasioned by gross negligence and 
want of skill on the part of their superintendent. — Albro v. The Agawam 
Canal Company. 

Corporation, Where, on the organization of a corporation, the number 
of shares of a capital stock, and the sum to be paid for each, are fixed by 
rate, and inserted in the agreement of subscription, the subscribers are not 
bound to proceed, and may refuse to pay any part of their subscriptions, 
until the requisite number of shares is subscribed for at the rate fixed by 
the vote. And where the price of shares was fixed at $100 a share, it 
was /v/d, that a subscription on condition that the shares should be paid 
for, share by share, by other stock of the same nominal value, but the 
market value of which was only $93 a share, was not a compliance with 
the agreement. — Calot & W. Springfield Bridge v. Chapin. 

The subscribers to the stock of an incorporated company may waive all 
objections to proceeding with the business and laying assessments, before 
the whole capital stock is subscribed for, by parucipating in corporate acts, 
(such as votes for expending money and making contracts,) which can 
only be done upon the assumption, that the subscribers intend to proceed 
with the stock partially taken up. — Jb. 

Corporation. The act of the legislature, (Stat. 1848, c. 222,) incorpo- 
rating the Hadley Falls Company, with authority to construct a dam over 
the Conneticut River, paying such damages to the owner of fulling rights 
as might be awarded by the county commissioners, having provided also, 
that the proceedings before the commissioners should be subject to an 
appeal to a jury, in the same manner and with like proceedings, as in case 
of assessments of damages by cotinty commissioners for land taken for high 
ways; it was /eld, that under this provision, the company might appeal, 
as well as the other party, though county commissioners in analogous 
cases of damages for lands taken for a highway had no right of appeal. — 
Marshall Fullng Co. v. Hadley I’. Co. 

Costs. The Hadley Falls Company having appealed from an assessment 
of damages by the county commissioners to a jury, under the fifth section 
of their act of incorporation, and the damages being reduced by a jury; }t 
was held, that as the act of incorporation contained no provision as to costs 
in such a ease, no costs could be recovered by the other party, but that the 
Hadley Falls Company was entitled to costs, as the prevailing party. — /d. 

Estoppel. Where a testator, who had only an estate for life, as tenant 
by the curtesy, in certain land of his wife, devised the same, with other 
lands, to his son, in fee simple, and also made provision in his will for his 
widow and other children, being also her heirs at law, who made no 
objection to the probate of the will, but accepted the provision made in it 
for them, and acquiesced therein and in the devise of the estate above- 
mentioned, until long after the death of the widow ; it Was Ae/d, that the 
heirs at law of the wife were not estepped by such acquiescence, to deny 
the validity of the devise by the testator of her land. — Fitts & Wife v. 
Obed Cook. 

Estoppel. A., having a judgment and execution against B., sent an 
agent to inquire of C. who owned a horse that was in C.’s possession, and 
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the agent, without disclosing his agency and purpose, or stating that he had 
any interest in knowing whose the horse was, made the inquiry of C., who 
told him the horse belonged to B. A. subsequently ordered the horse to 
be seized, and an officer thereupon seized and sold the horse on A.’sexecu- 
tion against B. When the horse was thus seized, C. told the officer that 
the horse was his, and forbade the sale. Held, in an action of trespass 
by C. against the officer, that C. was not estopped to show that the horse 
was his property. — Pierce v. Andrews. 

Evidence — Confessions. A confessional statement, by one under arrest 
on acriminal charge, to the officer having him in custody, made the day 
after the party had been told by the officer, that ** He could make him no 
promises, but if he made any disclosures that would be of benefit to the 
government, the officer would use his influence to have it go in his favor,”’ 
is not admissible in evidence against such party ; although the officer testi- 
fied that he thought the statement was voluntary, and would have been 
made if the inducements of the day before had not been held out; and 
though the judge instructed the jury that if the statement was not made 
freely and voluntarily, or if it was induced by the previous promises, they 


should exclude it altogether. — Commonwealth v. Taylor. 
Flowage, Complaint for — Arbitration. A complaint for flowing land, 


oceasioned by the erection of a dam for working a mill, cannot be the 
subject of a submission to arbitration, under the Rey. Stats. c. 114.-- 
Henderson v. Adams. 

The provision of the Rev. Stats. c. 114, § 13, authorizing the bringing 
of a writ of error to reverse a judgment of the Court of Common Pleas, 
rendered on the award of arbitrators, under a submission before a justice 
of the peace, is not repealed by Stat. 1840, c. 87, § 4. — Jb. 

Indictment — Uttering forged Bills — Witness. In an indictment for 
uttering and tendering in payment, as true, a forged bank-bill, having at 
the top of it, the words ‘** ‘Three Dollars,’’ ** Mass.”’ * Three Dollars,” 
and at the bottom, the words ‘‘ Three Dollars,’’ ** Three Dollars;”’ and 
on the body of it, the letter ‘‘ B”’ and ** No. 249; it is not necessary to 
insert these words and figures, as a part of the description of the instru- 
ment forged. — Commonwealth v. Taylor. 

On a trial at Northampton, for uttering, as true, a forged bank-bill, pur- 
porting to be a bill of the Mechanics Bank, of Worcester, a witness having 
testified that he knew the president of that bank; that when the witness 
last saw him, which was something less than a year before, he lived in 
Worcester ; and that he then told the witness that his wife had bought a 
place in Oxford, in this state, and his family was going there to reside ; it 
was /e/d, that upon the evidence, the testimony of the president might be 
dispensed with, and the forgery of his signature allowed to be proved by 
other witnesses, within the Rev. Stats. ec. 127, § 10.— dD. 

Insurance, Life— Representations. When the application for life in- 
surance is made, or forms a part of the policy, the representations contained 
in it constitute a warranty, which must be strictly true, and any misstate- 
ment in it, whether intentional or not, will avoid the policy. —JVuse v. 
Eagle Life §& Health Ins. Co. 

If, in the representation on which a life insurance is effected, a material 
fact is untruly stated or concealed, the policy will be void, though such 
statement or concealment is the result of accident or negligence, and not 
of design. — Ih. 

It is the duty of an applicant for life insurance to disclose to the insurers 
all facts material to the risk which are within his knowledge, although no 
specific questions applicable to such facts are proposed to him. — J). 
Where an applicant for life insurance answered an interrogatory, whether “ 
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he ‘or any of his family had ever been afflicted with pulmonary disease, 
in the negative ; and in answer to an interrogatory, whether he was then 
afflicted with any disease or disorder and what, stated that he could not 
say, that he was afflicted with disease or disorder, but was troubled with a 
general debility of the system; and the applicant was then in a consump- 
tion, the symptoms of which had begun to develop themselves five months 
before, and were known to him, but not disclosed to the insurers, although 
sufficient to induce a reasonable belief on the part of the applicant, that he 
had such disease ; it was Ae/d, that whether these statements amounted to 
a warranty or not, they were so materially untrue as to avoid the policy, 
although the insured, at the time of his application, did not believe that 
he had any pulmonary disease, and the statement made by him was not 
intentionally false, but according to his belief, true. — Jd. 

The knowledge of the condition of the insured, on the part of the 
agent of the insurers, in a life insurance, is immaterial as to the question 
of misrepresentation or concealment. — J). 

Libel — Publication — Malice. ‘Two persons having participated in the 
preparation of a libellous letter, one in writing, and the other in composing 
it, which was afterwards put into the post-office, and sent by mail to the 
person to whom it was addressed; this was held to be competent aud 
sufficient evidence to prove a publication of both. — Miller v. Butler. 

In proving the application of the language of an alleged libel to the per- 
son who is the subject of it, witnesses may be asked their opinion as to the 
meaning and intent, and what was their understanding of particular 
expressions. — Jb. 

Where a libel is contained in a letter to an individual, the responsibility 
of the writer for publishing the same is not confined to the person to whom 
the letter is addressed and sent, but is coextensive with the consequences 
of so putting it in circulation. — J). 

In judging of the malicious character of an alleged libel, the jury may 
take into consideration the whole publication ; and if it contains statements 
concerning other persons, which are malicious, the jury may infer there- 
from that what is said of the plaintiff is also malicious. — Jd. 

In order to constitute a libel for which an action may be maintained, the 
publication need not import a criminal charge, if it tends to subject the 
party to whom it refers to ridicule or contempt. — J. 

Master and Servant. Where an injury is occasioned by the negligence 
of a servant, in driving his master’s horses and carriage, in the absence of 
the owner, an action on the case cannot be maintained against the master 
and servant jointly for such injury. — Parsons v. Winchell. 

Mortgage of Personal Property -— Delivery — Verdict — Practice. If 
a mortgage of personal property, made in pursance of a previous request 
by the mortgagee, and delivered by the mortgagor to the town clerk for 
registry, is followed by acts on the part of the mortgagor, assenting to and 
adopting the mortgage, such assent and adoption constitute sufficient evi- 
dence of a delivery of the mortgage, from the time when they take place, 
although the original mortgage is lost or destroyed in the town clerk’s 
office after being recorded. — Thayer v. Stark. 

Pauper — Settlement. Since Stat. 1793, ce. 34, repealing Stat. 1789, ce. 
11, a settlement in any town in this commonwealth is not lost by the ac- 
quisition of a settlement in another State. — The Inhabitants of Wilbraham 
v. The Inhabitants of Sturbridge. 

Principal and Agent — Liabihty of Agent. An agent who executed, as 
such, a sealed instrument, purporting to be the deed of his principal, does 
not bind himself thereby, unless the instrument contains an expression of 
his personal undertaking to perform the contract on behalf of his princi 
pal. — Abjey v. Chase. 
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Promissory Note —Parol Evidence. Where the consideration.of a 
promissory note consisted in part of the price of a fish-stand, which part 
consideration had been paid and indorsed on the note, and in part of an 
agreement on the part of the payee, not to engage in the fish business for a 
year, in competition with the promisor ; and the terms and conditions ef the 
sale were evidenced by a contract in writing, which contained nothing 
relative to the good-will of the business; it was /e//, in an action on the 
note between the original parties, that the promisor could not prove, in 
his defence, that at the time of the sale, a verbal contract was made between 
the parties that the payee would not engage in the fish business for a year, 
and that this agreement had been violated. — Wi/son v. Sherburne. 

Trust, resulang. Where it was agreed between the owner of a farm 
and the intended purchaser thereof, that in consideration of the conveyance, 
the latter should ** obligate ’’ himself to support the former and his wife 
during their lives, and after his decease pay the estate $500; and, in pur- 
suance of this agreement, the owner of the farm made a conveyance thereof, 
with warranty, and received back a quit-claim deed of the same from the 
grantee to himself and his wife for their lives; but the grantee refused, 
though requested, to give any obligation to support the grantor and his 
wife, or to pay the $500 to his estate after his death; it was Ac/d, that 
the facts stated did not create a resulting trust. — Hunt v. Moore. 

Verdwt If it appears, on a bill of exceptions, that one of several rulings, 
upon which a case is submitted to a jury, is erroneous, the verdict must be 
set aside. —— Thayer v. Stark. 


Suffolk, March, 1852. 


Agency. Assumpsit for the value of iron, for which credit was original- 
ly given to H. G, & Co., and their note taken, but who were alleged to 
have purchased as agents for the defendants. H.G. & Co. were the an- 
thorized agents of several iron companies for the purchase of iron, and 
purchased large quantities, which were distributed by them on arrival at 
Boston, according to the wants of those companies. ‘The iron and a 
proportional part of the expense was charged to the party receiving it, 
on H. G. & Co's. books, and they received or were to receive a fixed 
annual compensation as agents of the various companies. It was not 
ascertained at the time of the purchase what, or whether any, pertion 
would come to the use of any particular company, but the whole of the 
iron purchased was intended to be distributed among those companies in 
proportion to their respective wants. /e/d, that a jury would not be war- 
ranted in finding that they purchased as agents for the defendants so as to 
render them liable to the vendors — Beran ct al. vy. Mass. Iron Co. 

Bills of Exchange —Corporation — Agent — Evidence —Witness. As- 
sumpsit on a draft and acceptance by a party signing as agent, to pay, when 
in funds, after paying another draft. ‘Lhe plaintiff offered the alleged agent 
as a witness to prove his own authority, who testified to the pay ment by him- 
self, as agent of the defendants, of numerous drafts on them in favor of third 


parties not previously aecepted. Also other evidence of contracts by him 
for wood, work, &c., paid by defendants. ‘They offered, to show over- 
charges in the account between the drawer and the defendants, which was 


sent to an auditor, the written contract between the agent and drawer, 
upon which part or all the drawer's claim arose ‘The plaintiff contended 
it was evidence of the agent’s authority to use the defendant’s credit. ‘The 
defendants then offered the following vote : ** Voted, that the proposition 
of Mr. Cox (the drawer) be referred to Mr. Adams (the agent,’’) and a 
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written proposition by Cox differing from the actual contract, and offered 
to prove by the directors that they understood the vote when passed, to 
confer on Adams full authority to make and execute this contract. The 
auditor’s report stated that the defendants were in funds. 

The plaintiff offered a witness to prove previous statements, on oath, by 
an adverse witness, at variance with his present testimony ; but this witness 
could only state the substance of the other's previous statements, and the 
other witness was not himself inquired of as to such statements when 
examined. 

Heid, that Adams was a competent witness ; that the evidence that h¢ 
had paid unaccepted drafts was not competent to show his authority to 
accept; that evidence of other contracts by him, paid by the defendants, was 
competent to prove him a general trading agent, but very slight evidence 
of the specific authority alleged ; that the parol evidence as to the intended 
meaning of the vote was inadmissible ; that it was not necessary that the 
witness to be impeached should be first examined as to his own previous 
statements to lay a foundation for proving such statements at variance with 
his testimony, nor that the witness testifying to them should be able to 
state the exact words. — Gould vy. Norfolk Lead Co. 

Evidence — Expert — Juror—New Trial — Exceptions — Amendment — 
Practice — Deceit — Fraud. ‘These were two actions, one assumpsit to 
recover a balance due for a vessel, to which the defendants answered that 
she was sold under fraudulent representations as to her condition, and was 
not worth the sum already paid; the other a cross-action to recover damages 
for the deceit. (1.) The second action was originally assumpsit for the pur- 
chase-money paid; the plaintiffs therein alleging that she was sold under 
false representations, and that they had offered to return her. ‘The court 
below ruled that the plaintiff’ could not make a valid offer to return, on 
account of a lien for labor which had arisen in the interval, to which the 
plaintiffs excepted, and the point was reserved. ‘lhey afterwards amended 
to an action of deceit, and went to the jury, and after verdict, the court 
allowed a bill of exceptions to the above ruling. (2.) Both cases were tried 
together, and at the trial, the court below ruled that the defendants in the 
first action might avail themselves of any damage sustained by false repre- 
sentations as a partial or full defence to the action, notwithstanding they 
had sued for the deceit; and that if the jury found there was fraud, they 
should deduct their damages from the balance due, and find for the plain- 
tiffs for the remainder, if any, if none, for the defendants. If the 
defendants’. damages equalled that balance, they should find a verdict 
for the vendors in the cross-action; but if those damages exceeded 
that amount, then for the vendees to the amount of that excess, in that 
action. (3.) One of the plaintiffs, C., an owner of the vessel, con- 
ducted the sale as part-owner and as ageut for the other part-owners, 
He told the defendants that another part-owner, J., told him he had 
examined the vessel fifteen months before, and found her sound; that 
he did not himself know that such examination was made, and referred 
them to that owner, who was in the city, and an interview took place be- 
tween him and the defendants, of which there was no evidence, no other 
person being present. (4.) On the trial, an expert was asked, whether in 
his opinion it would have been possible for a man to make certain repairs 
in a certain part of the vessel fifteen months before the time of the sale, 
without discovering the rot testified to, and the question was allowed. 
(5.) After verdict, the plaintiffS moved for a new trial; first, because a 
juror had seen the vessel and formed an opinion of her condition and value 
before the trial, which the plaintiffs did not know until after the verdict, and 
because the same juror had, in the jury-room, told the other jurors what 
he knew of the vessel, and expressed a decided opinion as to her bad 
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condition from this knowledge. They offered to prove these things by the 
affidavits of that juror, and of the foreman, and the testimony was refused. 
And it was he/d, (1.) That the bill of exceptions to the first ruling could 
not be heard, the plaintiffS having changed their form of action, and gone 
to the jury, and that after such an election this court could not allow an 
amendment back to assumpsit, whether the ruling was or not erroneous. 
(2.) That whether or not a purchaser could both avail himself of a deceit in 
defence to an action for the purchase-money and sue for the deceit, as these 
actions were both tried together, before the same jury, and the judge’s 
directions were such as to insure that no more damages should be allowed 
than were actually sustained, the verdicts might stand. (3.) That if 
J. made no such statement to C. as he reported to the defendants, it 
was a fraud in C. to say so; if he did make it for the purpose of being 
used in these negotiations, and the jury thought it false, it was a fraud, 
although C. was ignorant of its falsity, whether C. was a part-owner or 
only an agent ; and in either case the plaintiffs were hable for the damage 
oceasioned thereby, and that it was not necessary for the defendants to 
show that J confirmed the statement; if any correction was made, it was 
rather for the plaintiffs to show it. (4.) That the question put to the 
expert was proper, as the matter inquired about depended on the nature of 
timber, the kind of work to be done in making such repairs, and the po- 
sition of the workman, which were questions for an expert. (5.) ‘That 
a juror’s testimony to misconduct of himself or another juryman, in the jury- 
room, could not be received ; and that, aithough proof that the juror bad 
seen the vessel and formed an opinion would have been good ground for 
setting him aside if challenged, it was not enough to set aside the ver- 
dict. — Jordan et al. v. Farrer ; Cooke et al. v. Castner et al. 

Insolvent Laws. Assumpsit. Defence, a discharge in insolvency. No 
third meeting had been held within six months from the appointment of the 
assignee, who was one of the plaintiffs. //e/d, that no discharge was valid 
where a third meeting was not held within the time prescribed by statute ; 
even as against a creditor who had proved his claim, and was the as- 


signee. — Crosker v. Stone; Bates v. Same 
Mortgage — Insurance — Trustee Process. J.B. mortgaged in Maine 


one half a vessel to R., then gave a second mortgage of the whole to C., who 
took possession under his mortgage and afterwards insured the vessel, which 
was lost. ‘The wreck, &c. being abandoned, were sold by an agent of the 
underwriters, who paid the insurance. Held, that R. who had not taken 
possession under his mortgage might recover one half the proceeds of such 
sale RR. also sued J. B. on the notes which the first mortgage was given 
to secure, and trusteed C. C, had taken possession more than sixty days 
after a breach of his mortgage, in which time, by the law of Maine, 
the title of a mortgagor of personal property becomes absolute, and then 
received from the master freight previously earned, assuming certain 
charges against the ship. //e/d, that ©. was not chargeable for the insu- 
rance money, but was for the defendant’s proportion of the net earnings in 
his hands, his debt having been previously prima fac ve extinguished by tak- 
ing possession under the mortgage.— Rice v. Cobb; Same v. Brown and Tr, 


[Decisions under the new Practice Act of Massachusetts.] 
Supreme Judicial Court, March Term, 1852. 


Interrogatory — Irrelevant Answer. Did you, in August, 1850, contract 
with, for, or purchase of, the plaintiffs 500 bags of Sicily sumac?! 
Answer. We did contract with the plaintiils, in August, 1850, for five 
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handred bags of Sicily sumac, (warranted by them to be of the first quality 
of Sicily sumac, but the plaintiffs did not deliver sumac of that quality.) 

BiceLow J. ordered that the words of the said answer contained within 
the brackets and following the word ‘‘ sumac,’’ should be expunged as 
irrelevant. — Tuckerman et al. vy. Sewalli et al. 


Common Pleas Suffolk, April Term, 1852. 


Entry of Action — Declaration. This was a motion to enter an action 
under the following circumstances: The writ contained no declaration, 
nor had there been any declaration at any time filed in the clerk’s office, or 
in court. A copy of the note which was the subject of the suit, was an- 
nexed to the writ. ‘There had been personal service on the defendant, but 
no attachment of property. The clerk declined to enter the action for 
want of a declaration, and the plaintiff moved for leave to enter the action 
and to file a bill of particulars under which the note could be included, but 
Bisuop, J. refused the motion. — Low v. Pike. 


FAliscellanecous LEntelligeuce. 


Tne New Practice Act or Massacuvusetts.—The act of 1851, 
Chap. 233, ** To amend some of the Proceedings, Practice, and Rules 
of Evidence of the Courts of this Commonwealth,’’ was repealed by the 
legislature that has just adjourned. An act ** Relating to the Proceedings, 
Practice, and Rules of Evidence in Actions at Law,’’ [Act 1852, ch. 312] 
has been passed in place of the former act. With some exceptions, the 
substantial changes established by the act of 1851, have been retained. 
The classification and name of actions remain the same. ‘The form of the 
declaration is unchanged, but greater liberty is given in respect to aver- 
ments and statements of facts, and insertions of counts,—the word 
**need’’ being substituted for ‘*‘ shall,’’ in the second, third and fourth 
clauses of the second section of the act of 1851, which, with this excep- 
tion, are re-enacted by that of 1852. The declaration, if not in the writ, 
must be filed in the clerk’s office, on or before the day at which the writ is 
returnable. If an attachment of property is made, the declaration and 
bill of particulars, when necessary, if not in the writ, must be furnished 
to the defendant or his attorney within three days after a demand of the 
same, in writing of the plaintiff or his attorney. The form of the affida- 
vit of merits and answer continues the same, though the act does not 
require the distinction between personal knowledge and belief to be 
observed. The time of filing the affidavit of merits is reduced in Suffolk 
to the first ten days, and in other counties to the first four days of the 
return-term, or before the last day of the term, if less than four or ten days, 
the court having authority to extend the time. There is no provision in 
the act for filing the answer ; the section containing the provisions relating 
thereto was omitted in copying by the engrossing clerk, and hence when 
the bill was ‘* passed to be enacted,’’ it became a law without this provi- 
sion. ‘The difficulty will probably be remedied by a rule of court. The 
replication is no longer required. The plaintiff may, if he please, file 
one at any time before trial, and on motion of the defendant, the court 
may order the plaintiff to reply to any matier of avoidance in the answer. 
If the plaintiff wishes, he may raise an issue of law by demurrer to the 
answer. 
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The substantial provisions of the act of 1851, respecting demurrers and 
answers in abatement, are retained. ‘lhe defendant, however, will now 
be permitted to amend his answer in abatement, or answer over, by special 
order of the court, and for good cause shown, but not otherwise The 
imposition of the payment of ten dollars to the adverse party. by the 
attorney who certified to a demurrer which is adjudged frivolous, with the 
power to enforce payment thereof by process, as for contempt, is removed. 
The attorney's certificate required by the act of 1851, is abolished, except 
in cases of demurrer ‘Trustee’s answers in Suffolk must be filed within 
the first ten days of the return-term, if the court sits so long, and in other 
counties within the first four days, if the term last that time. ‘The time 
within which trustees must answer special interrogatories, is reduced to 
seven days; if they do not answer in that time, instead of being thereby 
defaulted, the court passes an order in relation thereto. ‘The general pro- 
visions in respect to interrogatories to the adverse party, are retained, but 
the difference of practice in cases where the parties are not res dents within 
the commonwealth, is destroyed. ‘There is no special authority in the act 
of 1852 to issue a commission to examine a party out of the commonwealth. 
The answers of the party hereafter may contain ** any matter relevant to 
the issue to which the interrogatory relates,’’ instead of being confined as 
before, to that which ** is relevant to the interrogatory which he is answer- 
ing.”’ We do not perceive the object of this change, unless it be to per- 
mit parties who are specially interrogated, to testify generally in their own 
causes. The provision is certainly susceptible of such a construction. If 
the party to a suit be a corporation, the opposite party may examine any 
officer therevf, as though he were a party to the suit. And papers relating 
to the suit may be signed by the president, &c., or other officers specially 
authorized thereto 

Sections 68, 69, and 70, of the act of 1851, relating to the foreclosure 
of mortgages ; and sections 76 to 95, inclusive of the same act, in regard 
to forcible entry and detainer, are entirely omitted in the act of 1852. 
The return-days for actions are abolished, and writs will hereafter be re- 
turned at terms as formerly. Writs of execution are made returnable in 
sixty days after their date. The distinction between personal service of 
writ, and service by leaving at the last and usual place of abode, is not 
made in the act of 1852. ‘The provisions as to costs are somewhat altered. 
The allowances of sec. 118, of the act of 1851, are now made for attend- 
ance merely, leaving the costs for travel as under the old practice. ‘The 
costs in mandamus cases are made the same as in actions at law, and the 
costs in which the plaintiff was muleted, when he failed to give evidence 
at the trial in support of any count in the declaration, not wholly or partly 
confessed by the answer, will no longer be atlowed. 

The act of 1852 has some new provisions. It provides that upon the re- 
mova! to the Supreme Court of any cause upon affidavit, the same shall be 
immediately transferred to the clerk of the Supreme Court, and shall be by 
him forthwith entered in said court, at the charge of the party so removing 
the same, and the case shall proceed as if originally commenced in said court. 
In all proceedings in equity the evidence shall be taken in the same manner as 
in suits at law, unless the court, for special reasons, shall otherwise direct ; 
but this shall not prevent the use of affidavits where they are now allowed. 
Another important principle in practice is introduced by permitting the 
agreement of parties to continue an action, or to extend the time of filing 
the answer or any papers in the suit, to be equivalent to an order of court 
to the same effect, which means, we suppose, that the court shall have no 
discretion to refuse a continuance, &c. when the parties agree to continue, 
&e. 

10* 
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The new act takes effect on the first Monday of August, next, and there 
are full provisions for the transfer of actions then pending to the terms in 
session, or next to be holden. 

The above changes in, and additions to, the act of 1851, are the prin- 
cipal ones made by the act of 1852. We propose in our next number to 
offer some suggestions in regard to the alterations that have been made, in 
relation to changes that were suggested and not made, and in respect to 
the working of the Practice Act. The legislative history of the act of 
1852 is this. On the 15th January an order was introduced into the 
senate, to inquire into the expediency of amending or repealing chap. 233 
of the acts of 1851. ‘The order passed the Senate, and was referred to a 
joint special committee, and this action was coneurred in by the House. 
This committee had two or more hearings, at which various objections 
were urged to the act of 1851. Some persons would wholly repeal it, 
others would preserve it entire, but the majority of those who spoke were 
in favor of amending it. The committee disagreeing, two bills were 
reported to the senate on the 10th March. One of them was adopted by 
the senate with some amendments, and then referred to the committee on 
the judiciary, who reported back the bill with amendments, on the 9th 
April. This bill passed the Senate, was amended in the House, and at 
last, after a conference between the branches, was, with the amendments, 
passed in its present shape. 


Tne Case or ALperMAN Satomans, M. P.—On Monday, the 19th 
April, in the Court of Exchequer, judgment was delivered in the case of 
** Miller v. Salomans,”’ on the question which has been before the public so 
much of late, as to the right of Jews to be members of Parliament. The 
interest and importance of the matter attracted a crowded attendance in 
court. 

The case was argued at much length in Hilary Term last, upon the re- 
served law points of a special verdict which was delivered at the preceding 
Michaelmas Term, when the matter came before the court as an action for 
trial. ‘lhe action was to recover penalties alleged to be forfeited by the 
defendant under the statutes 1 George 1, ec. 13, s. 17, and 6 George 
3, c. 53, s. 1, by reason of his having voted in the House of Commons 
without having taken the oath of abjuration contained in the latter statute. 
The declaration stated that the defendant was duly returned to serve in 
Parliament as a burgess for the borough of Greenwich, and that he voted 
in the Heuse of Commons without having taken and subscribed the above 
oath, and thereby forfeited the sum of £500. There were two other 
similar counts; but they were abandoned, in order to raise the substantial 
question in controversy between the parties, and avoid any technical difficulty 
by reason of more than one penalty being recovered for alleged offences 
against the statutes committed on the same day. 

The special verdict given at this Michaelmas trial set forth the various 
facts and the history of the case, which are familiar to the public; the 
manner in which an oath was binding upon the conscience of a Jew; and 
the refusal of the defendant to repeat the words in the oath of abjuration, 
** upon the true faith of a Christian,’? when sworn as a member at the table 
of the House of Commons, and that the Speaker on that occasion objected 
that the defendant had not taken the oaths in the manner required by law, 
and requested him to withdraw, which, however, he did not do, declaring 
that he had taken the oath in the form binding upon his conscience, which 
the special verdict found to be the truth. The verdict then proceeded to 
state what took place with respect to the signature of the roll, and con- 
cluded by submitting to the court whether the defendant had lawfully taken 
the oath of abjuration. 
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This was the case which was argued before the court in Hilary Term, 
when it was contended on behalf of the plaintiff that the oath was a 
Christian oath, and could only be made by a Christian; that it could not 
be lawfully taken without repeating the words ‘‘ upon the true faith of a 
Christian,’’ which, as it was argued, were a necessary and essential part 
of the oath. For the defendant the plea put in and contended for was, in 
substance, that he had taken the oath to all intents and purposes, and that 
the repeating of the words quoted was not necessary. 

The court now gave judgment, each of the learned judges, viz. the 
Lord Chef Baron, Mr. Baron Parke, Mr. Baron Alderson, and Mr. Baron 
Martin, entering at great length into the various law points and argu- 
ments raised by counsel on both sides, and into the history and cireum- 
stances of the various enactments bearing upon the subject ‘The judgment 
of the court was against the defendant, Mr. Alderman Salomans, as the 
majority of the bench, viz., Baron Alderson, Baron Parke, and the Lord 
Chief Baron, concurred in holding that the words ** on the true faith of a 
Christian ’’ were of the essence of the oath; and that if these words were 
omitted, the oath was not taken at all; while the decision of Baron Mar- 
tin, that those words were introduced into the oath not as a test of Chris- 
tianity, but in order to bind more elfectually the conscience of the Roman 
Catholics. was alone in favor of the defendant; and judgment was entered 
for the plaintiff. 

It is understood that a writ of error is being prosecuted, for the purpose 
of obtaining the decision of the highest judicial tribunal in the kingdom 
upon the case.”’ 


Distinction petTween Homicipe anp Murper in New Yorx.— The 
Supreme Court of New York have recently granted new trials in the 
cases of Clark and Sullivan convicted of murder, and sentenced to death 
for killing in a sudden affray. The judge in the Court of Oyer and 
Terminer, instructed the jury that if the intent to kill was formed at the 
instant of striking the blow, the act would be murder. ‘The revised 
statutes of New York, declare the killing of a human being to be murder 
when done from a ** premeditated design ’’ to effect the death of the person 
killed. ‘The Supreme Court held that the substitution in the revised 
statutes of the words ‘* premeditated design,’’ for the technical term of 
** malice aforethought,’’ was intended to require that to constitute murder, 
there must be not only the design to kill, but that the design must have 
been the subject of meditation or reflection. Jn giving their opinion the 
judges say : —‘* The words ‘ premeditate’ and ‘ design’ both import fore- 
thought, careful reflection, deliberately arranged purpose — ideas all in- 
volving, in their structure, the essential element of,time. We may not, 
perhaps, be able, in every or, in any case, to define the precise number of 
hours or days; but, still there must be time, reasonable time — time for 
reflection —time to survey the contemplated deed in all its bearings and 
probable results, and to contrive and arrange, if so decided, the means and 
method and occasion of its deadly accomplishment How, then, can it be 
said, without shocking all our notions of speech, whether common or 
cultivated, that an intention to kill, formed on the instant of striking the 
fatal blow, is the same as a premeditated design to commit the crime of 
murder !”’ 

‘* The present law of homicide, it must be remembered, is, in this State, 
a written and a recent code. It was composed by men selected to give 
utterance to the more humane spirit of the age, and in language, adapted, 
or at least intended to be adapted, to the general understanding of those 
whose conduct it was to regulate. This consideration, therefore, must 
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furnish the rule for its interpretation. And with such rule, or even without 
it, it seems impossible to believe that the legislature in treating the subject 
of homicide, and measuring its criminality and punishment, intended to 
place sudden impulse upon the same footing, as deliberate malice To do 
so, instead of softening, would have been to aggravate the harsh features 
of the common Jaw, and to violate the almost universal sentiment of the 
community.”’ 

Tue Ricut or Juries to pecine tHe Law. — State v. Crotcau, (23 
Vermont Rep., p. 54.) Since the publication of our May number, we have 
received the above decision of the Supreme Court of Vermont, in which it 
was held that, in criminal prosecutions, the jury have a right to decide the 
law: and a verdict of guilty was set aside, because the jury were instructed 
that they were bound by the directions of the Court, although those direc- 
tions were correct. 

‘The labored opinion of Justice Hall adds little to the familiar arguments 
in favor of the doctrine laid down in the decision. An able dissenting opin- 
ion was pronounced by Justice Bennett. We have only room to mention 
a few novel points in his forcible remarks. He objects first to the reversal 
of judgment as unnecessary and improper, even under the view of the law 
taken by the Supreme Court. The law was laid down correctly, aud to 
the satisfaction of the respondent; and now an opportunity is given to the 
respondent for another jury ‘‘ to acquit him contrary to law.”” The Court 
should look at the whole record, and not reverse judgment, if they can 
see that it is right. 

The learned judge proceeds to show, upon reason and authority, that it 
is not the right of the jury to pass upon the law, but that it is their duty to 
follow the instructions of the Court. Among other arguments adduced to 
support this view is the fact that juries may give a special verdict; but if 
they were judges of the law, the accused would have a right to demand a 
decision, and he would be deprived of a constitutional right, unless they 
gave a general verdict. But even if they add to a special verdict their 
conclusion of law, this does not bind the judges, but they may control the 
verdict by their declaration of the law. 


Notices of New Books. 


Commentaries oN American Law. By James Kenr. Seventh edition. 
New York: Published by William Kent. 1851. 


We have here the first edition of the Commentaries, containing any 
annotations, not the work of their distinguished author. The work itself re- 
quires no commendation from us. It has been read and admired, wherever 
the English common law is studied or known. The work is as famil- 
iarly known, and as highly appreciated in Westminster Hall as in our 
American courts. It has there become a standing text-book, both for the 
bench and the bar, which can be said of very few other American law 
books. We do not intend any analysis of so extensive a work in the short 
space here allotted us; but it may be allowed us to say, without dispar- 
aging others, that no elementary book upon the principles of the common 
law, either English or American, embraces so much in so brief a space, so 
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beautifully expressed, and exhibiting so few departures from the decided 


cases, or the doctrines ultimately evolved from them. 

This edition must be regarded, we think, as a very considerable improve- 
ment upon the former ones. It has been prepared with great labor, and is 
the result of the joint efforts of the Hon. William Kent, the worthy son of 
a noble sire, and a young gentleman, not yet much known to the profes- 
sion, but of very hopeful promise, as his selection for this office by Judge 
Kent would sufficiently indicate. He receives a very flattering commen- 
dation from his associate in the acknowledgment made in the preface to the 
edition, of his share in the labor. 

We understand the text of this edition remains unaltered, unless in slight 
verbal departures from the former editions. No case has been cited by 
the editors, unless it was deemed important in principle, or in its devel- 
opment of new views from old doctrines. ‘They did not deem it important 
to refer to a case merely because it had been decided since the publication 
of the former edition (1846). It will thus often happen. that many new 
cases will not be found in the notes to this edition, which are separated 
by a line from the notes of the former editions. But, from the exami- 
nation we have been able to give the edition, we should think it does con- 
tain a reference to all the more important cases decided since the former 
edition, both English and American. We notice frequent references to 
the Reports of the Court of Exchequer, since that court entertained civil 
pleas, and if we have not misapprehended the learned editor, he estimates 
those cases very highly, perhaps more so than we might have done ; but it 
is undeniable, no doubt, that cases in that court are discussed with very 
great ability. We had conjectured, that since its reorganization, that court 
had manifested sometimes, perhaps, a too wakeful spirit of discovery in the 
law. 
We infer from the number of cases quoted in the editor's notes to this 
edition, some twelve hundred in all, and the extent of their range, that 
most of the volumes of reports published since the date of the former edi- 
tion, must have been consulted. And it is evident that many of the cases 
referred to have been examined at length. We think the notes to this 
edition will compare favorably with those of the author himself. We re- 
gret the necessity of so many editions of law books in such quick sueces- 
sion, which puts it altogether out of the power of most gentlemen of the 
profession to keep up with the labors of the successive editors But with 
the daily, and almost infinite multiplication of Reports, we do not see how 
the evil is to be avoided, unless the notes should be added as a mere appen- 
dix, and the principal work be struck from the same plates, after the man- 
ner proposed by the Smithsonian Institute, in the publication of catalogues 
of extensive and constantly increasing public libraries. And if any thing 
of this kind should be attempted, the disposition to cheapen intellectual 
labor, would probably render it difficult for a faithful editor of a useful law 
book, to command proper compensation. But we must say, if there is any 
defect in this edition, it is that the editor's notes are too few, rather than 
too many. Notes by such an editor, prepared with such diligence and 
faithfulness, are an invaluable aid in the investigation of questions in the 
law, covering, as they often do, a wide range of topics and a large extent 
of time. 

This edition is upon a larger page than any of the former ones, and the 
index is entirely new, containing all the former references and a very 
great number of new ones. 

The edition seems to have been prepared with great thoroughness and 
patience, and more regard to utility than to any pecuniary advantage, 
which is much to say in this book-making age. 
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A Compenpium or THE Law anp Practice or Insunctions, and of Inter- 
locutory Orders in the Nature of Injunctions. By the Hon. Roserr 
Hentey Epen, of Lincoln’s Inn, Barrister at Law. With copious 
Notes and References to the American and English Decisions. Also, 
an Introduction and an Appendix of Practical Forms. By Tuomas W. 
Waterman, Counsellor at Law. ‘Third edition, in two volumes, &vo. 
New York: Banks, Gould & Co., 144 Nassau street. Albany: Gould, 
Banks & Co , 475 Broadway. 1852. 


The work of Mr. Eden has long been well known to the profession as a 
modest but learned and exact treatise upon injunctions, and as such is cited 
as high authority by judges and authors. ‘The original work was a vol- 
ume of four hundred and twenty-eight pages. ‘The present edition by Mr. 
Waterman is in two volumes of over fourteen hundred pages. ‘The vol- 
umes are paged consecutively, and the old paging is preserved. ‘The new 
matter thus makes by far the greater part of the volumes. 

The additions which have been made to the work of Mr. Eden may be 
enumerated as follows: An introduction, in which are discussed the lead- 
ing principles of law relative to injunctions, in the form of an analysis of 
Mr. Eden's work ; copious notes, containing full citations from the Eng- 
lish as well as the Amercan cases: an appendix of practical forms; a full 
index to the notes ; and a greatly enlarged table of contents. 

The work is in fact, though not in name, an American text-book upon 
injunctions, and has been prepared with great thoroughness, fidelity, and 
accuracy. All the law, English or American, relating to the subject- 
matter of the book, is contained either in the text or in the notes. The 
important American cases in each State are not only cited, but form the 
subject of elaborate comment. 

We commend these volumes with great confidence to the profession. 
They satisfy a want that has been long felt. After an extended examina- 
tion of them, we can indorse the statement in the preface, that ‘* much 
general law has thus been embodied in the work ,which, * * will be found 
highly useful to the student, and of great practical convenience to the law- 
yer. The former will find in its pages just the information he needs. 
Phe latter, instead of being driven, when he resorts to an injunction, to 
ransack his library for the principles of law which apply to his particular 
case, will have in these volumes a complete epitome of all the law on the 
subject.’ 

We will venture to suggest to Mr. Waterman that when another edition 
of the work is demanded, as it doubtless soon will be, as he has succeeded 
so well as an editor, he should become an author, and give us an Ameri- 
can treatise on Injunctions, in which the plan and arrangement of the work 
shall be wholly his own 

The volumes are well printed and on good paper, and are a credit to 
the en:erprising publishers, to whom the profession already is so largely 
indebted. 


A Treatise on THe Caiminat Law or tHe Strate or New York, and 
upon the Jurisdiction, Duty and Authority of Justices of the Peace, 
and incidentally of the Power and Duty of Sheriffs and Constables, &c. 
in Criminal Cases. By Ottver Lorenzo Barrour, Counsellor at Law. 
l vol 8vo. pp. 870. Second edition. Albany: Gould, Banks & Co. 
475, Broadway. New York: Banks, Gould & Co. 144, Nassau street. 
1852. 

The first edition of the above work, published in 184], has been for 
some years out of print. In preparing this edition in consequence 
of the great changes that have taken place in the administration of the 
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criminal law of that State, since the establishment of the new constitution 
and the legislation consequent thereon, it was found necessary to remodel 
it entirely. ‘The volume has no pretensions beyond what its title indi- 
cates. We think that it will answer the author's expectations, and be 
a useful book. It is in a great degree free from technicalities, as it is 
designed for the large class of unproéessional men. The appendix has 
a full collection of neat forms for proceedings before justices of the peace ; 
and under the head of warrants, a form is given for all, or nearly all, the 
offences mentioned in the text. , 


A Dicest or tue Laws or THe Unirep Srares, including the Treaties 
with Foreign Powers, and an Abstract of the Judicial Decisions relating 
to the Constitutional and Statutory Law. Fourth edition. By Thomas 
F.Gorvon 1 vol. 5vo. pp» 1167. Philadelphia: ‘Thomas Cowper- 
thwait & Co. 1852. 

We have frequently referred to Gordon's Digest as a model digest. For 
exactness, completeness, and facility of reference to the complicated masses 
of our national legislation, it stands alone asa digest. ‘The third edition, 
published in 1848, it will be recollected, contained the laws and treaties for 
several of the preceding years in an appendix. In the present (fourth) 
edition that appendix and the subsequent laws and treaties, including those 
passed in the second session of the thirty-first congress, (1o50-51,) are 
incorporated in the body of the work, and full reference is made thereto 
in the index. ‘The work is a valuable accompaniment to the statutes at 
large, but is indispensable to those who do not have access to them. It is 
now so well known by the profession, that any statement of its general 
plan, or recapitulation of its many merits, would be entirely superfluous, 


New Publications received. 


Reports or Cases 1x Law anv Equity 1n the Supreme Court or THE 
State or New York. By Ouiver L. Barsovr, Counsellor at Law. 
Vol. LX. pp. 729. Albany: Gould, Banks & Co. New York: Banks, 
Gould & Co. 1852. 


Reports or Cases ARGUED AND DETERMINED IN THE ENGLISH Courts oF 
Cuancery. With Notes and References to English and American De- 
cisions. By E. Fitcu Smirn, Counsellor at Law. Vol. XXVII. pp. 
632. Containing Hare’s Chancery Reports. Vol. VII. New York: 
Banks, Gould & Co. Albany: Gould, Banks & Co. 1852. 


Eneuisn Reports iy Law anv Equity, containing Reports of Cases in 
the House of Lords, Privy Council, Courts of Equity and Common 
Law, and in the Admiralty, and Ecclesiastical Courts, including also 
Cases in Bankruptcy and Crown Cases reserved. Edited by Eomunp 
H. Bennett and Cuauncy Situ, Esquires, Counsellors at Law. Vol. 
VII. pp. 660. Containing Cases in the Courts of Chancery, the Court 

¢ of Bankruptey, and the Courts of Common Law, during the year 1851. 
Boston: Little, Brown & Company. 1852. 


Lire or Lorp Jerrrey, with a Selection from his Correspondence. By 
Lord Cocxsurn, one of the Judges of the Court of Session in Scotland. 
in 2 vols. 8vo. pp. 343 and 368. Philadelphia: Lippincott, Grambo 
& Co. 1852. Sold in Boston by Messrs, Ticknor, Reed & Fields.. 


Wuarr Property, or THE Law or Fats, being Remarks before the Ju- 
diciary Committee of the Senate of Massachusetts, April 14, 1852. 8vo. 
pp. 40. Boston: Printed by John Wilson & Son, 22 School street. 
1852. ‘ 
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Xusolvents in {Wassachusetts. 





‘Yommencement of 


Name of Insolvent Residence. Genaebtinmn. Name of Commissioner. 
Allen, James H1., et al. |Roxbury, April 5, Frederic H. Allen 
Allen, William Boston 66 9 *rederic > 
re | Horatio K. |Norwich, = 10, faeouee th Coun. 
Ball, Charles A. | Amherst, ° a Haynes H. Chilson, 
tarrett, Joseph K. j(Great Barrington, 66 5, J. E. Field 
Bassett, Heary | Ware, = Haynes H. Chilson. 
Bassett, Jaazamah | Bridgewater, “« 626, Perez Simmons 
Bolles, Joseph | Boston, | Se Frederic H. Allen, 
Brine, William Cambridge, = 5, Bradford Russell. 
tritt, Jesse Montague, - = D. W. Alvord. 
Brooks, Hiram Cambridge, > 2 Asa F. Lawrence. 
Brown, Caleb 3. Danvers, * 2, John G. King. 
Callahan, Wiliam D, Cambridge, > Bradford Kussell 
Carver, Chirles Ww. |Quiney, March 26, William 3. Morton, 
Clark, George W. Chelsea, April 5, Fredetic H. Allen, 
Dennis, Gideo ’ Worcester, " 13, Henry Chapin. 
Dennison, Gurdon EB, Boston, = oo Frederic H. Allen. 
Doherty, Michael Newton, = Asa F. Lawrence. 
Farnam, James D. Chelsea, - 2, Frederie H. Allen, 
Felton, Cyrus W. Worcester, - 17, Henry Chapin 
Goodwin, Erwin iStuck bridge, a 3, J.E Field. 
Goodwin, Frederick M, Stockbridge, . 3, J E. Field. 
Goodwin, Samuel ‘Dorchester, ° William 8. Morton. 
Gordon, James Boston, ” 6, Frederic H. Ailen. 
Hannaford, F. W., e¢ al. /Somerville, J Frederic H Allen. 
Hartshorn, Caleb W. Boston, " yA John M. Williams. 
Hill, Alfred L. Waltham, vs 2, Asa F. Lawrence. 
Hill, Elizabeth W. Boston, - 2, John M. Williams. 
Hill, Roderick B. Hadley, | . = Haynes H. Chilson, 
Hoyt, John Natick, - a Asa F. Lawrence. 
lisley, Nathan, et ad. Chelsea, “ M4, Frederie H. Alien. 
Ingalls, Henry A |Salem, = a John G. King. 
Ingraham, Le Prilett | Newburyport, on l, John G. King. 
Jaques, Henry B |Charlestown, . & Bradford Kussell. 
Kellogg, Theodore Quincy, March 19, William 8. Morton. 
Kelly, Christopher, et ai. Winchendon, April 12, (harles Mason. 
Kelly, Michael, et ad. Winchendon, « -F, Charles Mason. 
Lander, Henry A. Newburyport, 8629, Daniel Saunders, Jr. 
Lincoln, Jacob H. Easton, > & FE. P. Hathaway. 
Longfellow, Hannibal Boston, e & Frederic H. Allen. 
Lovering, =amuel M, Leominster, <« 2, Henry Chapin. 
Lucas, Willard 3. | Boston, « 16, John M. Williams, 
Luke, Daniel, et al. | Winchendon, 6s 12, Charles Mason. 
Morgan, Thomas Boston, “« 24, F:ederie H. Allen. 
Mu'len, Jobn |Quiney, S. William 8. Morton. 
Nichols, Bernardo S, (Leominster, oS. Bis Charles Mason, 
Perley, Cimon, et ai. Haverhill, ee 2, Daniel Saunders, Jr. 
Perry, John W. Medfield, =. J. P. Bishop. 
Plummer, John A., et ai. Cambridge, at 5, Fredene H. Allen. 
Pray, Thomas Weymouth, co mf, J. P. Bishop. 
Proctor, Thomas W, Marblehead, =: John G. King. 
Reed, Dexter East Bridgewater, 6s Be Perez Simmons. 
Reed, Phillips, et ail. New Bedford, = & Ee. P. Hathaway. 
Rice, Moses M. Cambridge, - 2, Bradiord Russell. 
Rogers, Benjamin T. Danvers, ° < 26, John G. King. 
Rollins, Edmund B, Lawrence, .. oe. Daniel Saunders, Jr. 
Shaw, Ebenezer D. Middleborough, | se 4, Perez Simmons, 
Smith, Newman W. Amherst, 7 6s 5, Haynes H. Chilson. 
Smith, Noyes 3. Stow, of, Bradford Russell. 
Smith, Samuel | West Roxbury, > William 8. Morten, 
Snell, Samuel L. Abington, : | = BP, Perez Simmons, 
Spicer, Harvey L. | Hardwick, e 6233, Charles Brimblecom. 
Squire, James C. Boston, “ 49, Frederic H. Allen, 
Taber, Stephen W.., et ai. New Bedford, “ 614, E. P. Hathaway. 
Taft, George C. Worcester, « 19, Heury Chapin.” 
‘Thompson, ‘Thomas E, | Barre, “8630, Charies Brimblecom, 
Tillson, Edward CU, Charlestown, “« 926, Asa F. Lawrence. 
Tihon, Luther | Boston, cs 8 610, Frederic H. Ailea,. 
Trufant, David B, i Lynn, « QI, John G. King. 
‘Tuttle, William, et al. | Haverhill, “ 2, Daniel Saunders, Jr. 
Vickery, Jonathan A, Winchester, ee Asa F. Lawrence. 
Wagner, John G, | Norwich, “« 46, Haynes H. Chilson. 
Wheelock, Eli | Boston, | *e 8, John M. Willams. 
Whitemore, David | Bridgewater, | % 26, Perez Bimmon.<. 
Woodcock, David P., et al. | Winchendon, « 28, Charles Mason. 


Woodcock, Lawson T., et al. Wincherdon, “ 6B, Charles Mason, 





